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US. Customs Service 
Treasury Decisions 


(T.D. 79-81) 


Cotton and Manmade Fiber Textile Products— 
Restriction on Entry 


Restriction on entry of cotton and manmade fiber textile products manufactured 
or produced in the Republic of China 


There are published below directives of November 30, December 6, 
and December 11, 1978, received by the Commissioner of Customs 
from the chairman, Committee for the Implementation of Textile 
Agreements, concerning restriction on entry or cotton and manmade 
fiber textile products in certain categories manufactured or produced 
in the Republic of China. These directives amend but do not cancel, 
that committee’s directive of June 15, 1978 (T.D. 78-248). 

These directives were published in the Federal Register by the Com- 
mittee on December 6, 1978 (43 F.R. 57178), December 8, 1978 
(43 F.R. 57638), and December 15, 1978 (43 F.R. 58607). 

(QUO-2-1) 
Dated: March 8, 1979. 
Wiu1aM D. Styne 
(For Ben L. Irvin, Acting 
Director, Duty Assessment Division). 


U.S. DEPARTMENT OF COMMERCE, 
Tue Assistant SECRETARY FOR INDUSTRY AND TRADE, 
Washington, D.C. 20230, November 30, 1978. 


Committee for the Implementation of Textile Agreements 


ComMISSIONER OF CUSTOMS, 
Department of the Treasury, 
Washington, D.C. 20229. 

Dear Mr. Commissioner: This directive amends, but does not 
cancel, the directive issued to you on June 15, 1978, by the chairman, 
Committee for the Implementation of Textile Agreements, concerning 

1 
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imports into the United States of certain cotton, wool, and manmade 
fiber textile products, produced or manufactured in the Republic of 
China. 

Under the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva on December 20, 1973, as extended 
on December 15, 1977; pursuant to the Bilateral Cotton, Wool and 
Man-Made Fiber Textile Agreement of June 8, 1978, between the 
Governments of the United States and the Republic of China; and 
in accordance with the provisions of Executive Order 11651 of March 3, 
1972, as amended by Executive Order 11951 of January 6, 1977, you 
are directed to prohibit, effective on December 5, 1978, and for the 
12-month period beginning on January 1, 1978, and extending through 
December 31, 1978, entry into the United States for consumption 
and withdrawal from warehouse for consumption of manmade fiber 
textile products in category 631, produced or manufactured in the 
Republic of China, in excess of 2,109,286 dozen pairs.! 

Manmade fiber textile products in category 631 which have been 
exported to the United States prior to January 1, 1978, shall not be 
subject to this directive. 

Manmade fiber textile products in category 631 which have been 
released from the custody of the U.S. Customs Service under the 
provisions of 19 U.S.C. 1448(b) prior to the effective date of this 
directive shall not be denied entry under this directive. 

A detailed description of the categories in terms of TSUSA numbers 
was published in the Federal Register on January 4, 1978 (43 F.R. 
884), as amended on January 25, 1978 (43 F.R. 3421), March 3, 1978 
(43 F.R. 8828), June 22, 1978 (43 F.R. 3421), and September 5, 1978 
(43 F.R. 39408). 

In carrying out the above directions, entry into the United States 
for consumption shall be construed to include entry for consumption 
into the Commonwealth of Puerto Rico. 

The actions taken with respect to the Government of the Republic 
of China and with respect to imports of manmade fiber textile products 
from the Republic of China have been determined by the Committee 
for the Implementation of Textile Agreements to involve foreign 
affairs functions of the United States. Therefore, the directions to 
the Commissioner of Customs, being necessary for the implementa- 
tion of such actions, fall within the foreign affairs exception to the 


1 The level of restraint has not been adjusted to reflect any entries after Dec. 31, 1977. 
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rulemaking provisions of 5 U.S.C. 553. This letter will be published 
in the Federal Register. 
Sincerely, 
Rosert E. SHEPHERD, 
Chairman, Committee for the Implementation of Textile Agree- 
ments, and Deputy Assistant Secretary for Domestic Business 


Development. 


U.S. DEPARTMENT OF COMMERCE, 
Tue AssISTANT SECRETARY FOR INDUSTRY AND TRADE, 
Washington, D.C. 20230, December 6, 1978. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF CusTOMs, 
Department of the Treasury, 
Washington, D.C. 20229. 

Dear Mr. Commissioner: On June 15, 1978, the chairman, Com- 
mittee for the Implementation of Textile Agreements, directed you to 
prohibit entry for consumption, or withdrawal from warehouse for 
consumption, of cotton, wool, and manmade fiber textile products in 
certain specific categories, produced or manufactured in the Republic 
of China and exported to the United States during the agreement 
year which began on January 1, 1978, in excess of designated levels of 
restraint. The chairman further advised you that the levels of restraint 
are subject to adjustment.! 

Under the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva on December 20, 1973, as extended 
on December 15, 1977; pursuant to the Bilateral Cotton, Wool and 
Man-Made Fiber Textile Agreement of June 8, 1978, between the 
Government of the United States and the Republic of China; and in 
accordance with the provisions of Executive Order 11651 of March 3, 
1972, as amended by Executive Order 11951 of January 6, 1977, you 


1 The term “adjustment” refers to those provisions of the Bilateral Cotton, Wool and Man-Made Fiber 
Textile Agreement of June 8, 1978, between the Governments of the United States and the Republic of 
China which provide, in part, that: (1) Within the aggregate and group limits, specific ceilings may be 
exceeded by designated percentages; (2) these same levels may be increased for carryforward up to 7.15 pct. 
of the applicable category limit; and (3) administrative arrangements or adjustments may be made to 
resolve minor problems arising in the implementation of the agreement. 
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are directed to amend, effective on December 6, 1978, the level of 
restraint previously established for category 340 to the following: 
Category Amended 12-month level of restraint * 
340 660,794 dozen 


The action taken with respect to the Government of the Republic 
of China and with respect to imports of cotton textile products from 
the Republic of China has been determined by the Committee for the 
Implementation of Textile Agreements to involve foreign affairs func- 
tions of the United States. Therefore, the directions to the Commis- 
sioner of Customs, being necessary to the implementation of such 
action, fall within the foreign affairs exception to the rulemaking 
provisions of 5 U.S.C. 553. This letter will be published in the Federal 
Register. 

Sincerely, 
ArtTHUR GAREL, 
Acting Chairman, Committee for the 
Implementation of Textile Agreemen's. 


U.S. DEPARTMENT OF COMMERCE, 
Tue ASSISTANT SECRETARY FOR INDUSTRY AND TRADE 
’ 
Washington, D.C. 20230, December 11, 1978. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF CUSTOMS, 
Department of the Treasury, 
Washington, D.C. 20229. 


Dear Mr. Commissioner: This directive amends, but does not 
cancel, the directive issued to you on June 15, 1978, by the chairman, 
Committee for the Implementation of Textile Agreements, concern- 
ing imports into the United States of certain cotton, wool, and man- 
made fiber textile products, produced or manufactured in the Republic 
of China. 

Under the terms of the Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20, 1973, as extended on 
December 15, 1977; pursuant to the Bilateral Cotton, Wool and 
Man-Made Fiber Textile Agreement of June 8, 1978, as amended, 
between the Governments of the United States and the Republic of 
China; and in accordance with the provisions of Executive Order 
11651 of March 3, 1972, as amended by Executive Order 11951 of 
January 6, 1977, you are directed to amend, effective on December 14, 


2 The level of restraint has not been adjusted to reflect any imports after Dec. 31, 1977. 
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1978, the directive of June 15, 1978, to include the following levels 
of restraint for the indicated categories: 
Category 12-month level of restraint ! 
331 454,285 dozen pairs 
638 1,900,000 dozen 
639 4,881,757 dozen 


Cotton textile products in category 331 that have been exported to 
the United States before January 1, 1978, shall not be subject to this 
directive. 

Cotton textile products in category 331 that have been released 
from the custody of the U.S. Customs Service under the provisions 
of 19 U.S.C. 1448(b) before the effective date of this directive shall 
not be denied entry under this directive. 

The actions taken with respect to the Government of the Republic 
of China and with respect to imports of cotton and manmade fiber 
textile products from the Republic of China have been determined 
by the Committee for the Implementation of Textile Agreements to 
involve foreign affairs functions of the United States. Therefore, the 
directions to the Commissioner of Customs, being necessary to the 
implementation of such actions, fall within the foreign affairs excep- 
tion to the rulemaking provisions of 5 U.S.C. 553. This letter will be 
published in the Federal Register. 

Sincerely, 
Rosert E. SHEPHERD, 
Chairman, Committee for the Implementation of Textile 
Agreements, and Deputy Assistant Secretary for Domestic 
Business Development. 


(T.D. 79-82) 


Cotton, Wool, and Manmade Fiber Textile Products—Restriction on 
Entry 


Restriction on entry of cotton, wool, and manmade fiber textile 
products manufactured or produced in India 


There are published below directives of December 29, 1978, and 
January 5, 1979, received by the Commissioner of Customs from the 
chairman, Committee for the Implementation of Textile Agreements, 
concerning restriction on entry of cotton, wool, and manmade fiber 


1 The levels of restraint have not been adjusted to reflect any imports after Dec. 31, 1977. 
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textile products in certain categories manufactured or produced in 
India. 

One directive dated January 5, 1979, cancels and supersedes the 
directive of December 29, 1978. The other January 5, directive amends, 
but does not cancel, directives of May 13, 1975 (40 F.R. 22025), 
and March 16, 1976 (41 F.R. 11867). 

These directives were published in the Federal Register on Jan- 
uary 4, 1979 (44 F.R. 1209), and January 9, 1979 (44 F.R. 2003), 
by the committee. 

(QUO-2-1) 
Dated: March 8, 1979. 
Wituram D. Styne 
(For Ben L. Irvin, Acting 
Director, Duty Assessment Division). 


U.S. DEPARTMENT OF COMMERCE, 
Tue AssisTANT SECRETARY FOR INDUSTRY AND TRADE, 
Washington, D.C. 20230, January 5, 1979. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF Customs, 
Department of the Treasury, 
Washington, D.C. 20229. 


Dear Mr. Commissioner: This directive further amends, but 
does not cancel, the directive issued to you on May 13, 1975, by the 
chairman of the Committee for the Implementation of Textile Agree- 
ments which directed you to prohibit entry for consumption, or 
withdrawal from warehouse for consumption, of certain cotton textiles 
and cotton textile products, produced or manufactured in India, for 
which the Government of India had not issued an export visa. It also 
amends, but does not cancel, the directive of March 16, 1976, which 
concerned, among other things, the use of an elephant-shaped certi- 
fication for cotton apparel products made from handloomed fabrics 
of the cottage industry of India, but not wholly by hand. 

Under the terms of the Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20, 1973, as extended on 
December 15, 1977; pursuant to the Bilateral Cotton, Wool and Man- 
Made Fiber Textile Agreement of December 30, 1977, as amended, 
between the Governments of the United States and India; and in 
accordance with the provisions of Executive Order 11651 of March 3, 
1972, as amended by Executive Order 11951 of January 6, 1977, you 
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are directed, effective on January 10, 1979, to prohibit entry into the 
United States for consumption, or withdrawal from warehouse for 
consumption, of textile products of wool and manmade fibers in 
categories 400-469 and 600-669, produced or manufactured in India 
and exported to the United States after December 31, 1978, which are 
not accompanied by the circular export visa or by the elephant-shaped 
certification in accordance with procedures established in the directives 
of May 13, 1975, and March 16, 1976, as amended. 

The actions taken with respect to the Government of India and 
with respect to imports of wool and manmade fiber textile products 
from India have been determined by the Committee for the Imple- 
mentation of Textile Agreements to involve foreign affairs functions of 
the United States. Therefore, the directions to the Commissioner of 
Customs, being necessary to the implementation of such actions, fall 
within the foreign affairs exception to the rulemaking provisions of 
5 U.S.C. 553. This letter will be published in the Federal Register. 

Sincerely, 
Rosert E. SHEPHERD, 
Chairman, Committee for the Implementation of Textile Agree- 
ments, and Deputy Assistant Secretary for Domestic Busi- 
ness Development. 


U.S. DEPARTMENT OF COMMERCE, 
Tue Assistant SECRETARY FoR INDUSTRY AND TRADE, 
Washington, D.C. 20230, January 5, 1979. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF Customs, 
Department of the Treasury, 
Washington, D.C. 20229. 


Dear Mr. Commissioner: This directive cancels and supersedes 
the directive issued to you on December 29, 1978, by the chairman of 
the Committee for the Implementation of Textile Agreements which 
directed you to prohibit entry into the United States for consumption 
and withdrawal from warehouse for consumption of cotton, wool, and 
manmade fiber textile products in certain specified categories, produced 
or manufactured in India and exported during the 12-month period 
that began on January 1, 1979. 

Under the terms of the Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20, 1973, as extended on 
December 15, 1977; pursuant to the Bilateral Cotton, Wool and Man- 
Made Fiber Textile Agreement of December 30, 1977, as amended, 


287-546—79——2 
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between the Governments of the United States and India; and in 
accordance with the provisions of Executive Order 11651 of March 3, 
1972, as amended by Executive Order 11951 of January 6, 1977, you 
are directed to prohibit, effective on January 1, 1979, and for the 
12-month period extending through December 31, 1979, entry into 
the United States for consumption and withdrawal from warehouse 
for consumption of cotton, wool, and manmade fiber textile products 
in the following categories, produced or manufactured in India, in 
excess of the indicated levels of restraint: 
Category 12-month level of restraint 
330-369, 431-469 37, 881,210 square yards equiva- 
and 630-669 lent 

335 16,949 dozen 

342 39, 326 dozen 

359 152,174 pounds 

666 256,410 pounds 


However, effective on January 10, 1979, apparel products in cate- 
gories 330-359, as well as categories 431-459 and 630-659, which are 
accompanied by an elephant-shaped certification, shall be permitted 
entry up to a level of 3 million dozen for the 12-month period begin- 
ning on January 1, 1979, and extending through December 31, 1979, 
and shall not be charged to the foregoing levels. 

You are further directed to prohibit, effective on January 1, 1979, 
and for the 12-month period extending through December 31, 1979, 
entry into the United States for consumption and withdrawal from 
warehouse for consumption of cotton textile products in categories 
336, 338/339/340, 341, and 347/348, produced or manufactured in 
India, in excess of the following levels of restraint: 

Category 12-month level of restraint 
336 179,963 dozen 
338/339/340 946,932 dozen 
341 1,951,754 dozen 
347/348 105,086 dozen 


Cotton textile products in categories 336, 338/339/340, 341, and 
347/348 are also chargeable to the level of restraint established 
for categories 330-369, 431-469, and 630-669, as a group, unless 
accompanied by an elephant-shaped certification in which case they 
shall be chargeable to the level of 3 million dozen established for 
apparel products in categories 330-359, 431-459, and 630-659. 

In carrying out this directive, entries of cotton, wool, and manmade 
fiber textile products in categories 330-369, 431-469, and 630-669, 
as a group, and individual categories 335, 336, 338/339/340, 341, 342, 
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347/348, 359, and 666, including products accompanied by the ele- 
phant-shaped certification, produced or manufactured in India and 
exported to the United States prior to January 1, 1979, shall, to the 
extent of any unfilled balances, be charged against the levels of re- 
straint established for such goods during the 12-month period begin- 
ning on January 1, 1978, and extending through December 31, 1978. 
In the event that the levels of restraint established for that period have 
been exhausted by previous entries, such goods shall be subject to 
the levels set forth in this directive. 

With the exception of apparel products in categories 330-359, 
431-459, and 630-659, which are accompanied by the elephant-shaped 
certification, the levels of restraint set forth above are subject to 
adjustment in the future according to the provisions of the bilateral 
agreement of December 30, 1977, as amended, between the Govern- 
ments of the United States and India which provide, in part, that: 
(1) Within the aggregate, group limits may be exceeded by designated 
percentages; (2) these same levels may be increased for carryover 
and carryforward; and (3) administrative arrangments or adjustments 
may be made to resolve minor problems arising in the implementation 
of the agreement. Any appropriate adjustments under the provisions 
of the bilateral agreement referred to above will be made to you by 
letter. 

A detailed description of the textile categories in terms of TSUSA 
numbers and factors for converting units into equivalent square 
yards was published in the Federal Register on January 4, 1978 (43 F.R. 
884), as amended on January 25, 1978 (43 F.R. 3421), March 3, 1978 
(43 F.R. 8828), June 22, 1978 (43 F.R. 26773), and September 5, 
1978 (43 F.R. 39408). 

In carrying out the above directions, entry into the United States 
for consumption shall be construed to include entry for consumption 
into the Commonwealth of Puerto Rico. 

The actions taken with respect to the Government of India and with 
respect to imports of cotton, wool, and manmade fiber textile products 
from India have been determined by the Committee for the Implemen- 
tation of Textile Agreements to involve foreign affairs functions of 
the United States. Therefore, the directions to the Commissioner of 
of Customs, being necessary to the implementation of such actions, 
fall within the foreign affairs exception to the rulemaking provisions of 
5 U.S.C. 553. This letter will be published in the Federal Register. 

Sincerely, 
Rosert E. SHEPHERD, 
Chairman, Committee for the Implementation of Textile Agree- 
ments, and Deputy Assistant Secretary for Domestic Business 
Development. 
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U.S. DEPARTMENT OF COMMERCE, 
Tue Assistant SECRETARY FOR INDUSTRY AND TRADE, 
Washington, D.C. 20230, December 29, 1978. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF CUSTOMS, 
Department of the Treasury, 
Washington, D.C. 20229. 


Dear Mr. Commissioner: Under the terms of the Arrangement 
Regarding International Trade in Textiles done at Geneva on Decem- 
ber 20, 1973, as extended on December 15, 1977; pursuant to the 
Bilateral Cotton, Wool and Man-Made Fiber Textile Agreement of 
December 30, 1977, as amended, between the Governments of the 
United States and India; and in accordance with the provisions of 
Executive Order 11651 of March 3, 1972, as amended by Executive 
Order 11951 of January 6, 1977, you are directed to prohibit, effective 
on January 1, 1979, and for the 12-month period extending through 
December 31, 1979, entry into the United States for consumption 
and withdrawal from warehouse for consumption of cotton, wool, 
and manmade fiber textile products in the following categories, 
produced or manufactured in India, in excess of the indicated levels 
of restraint: 

Category 12-month level of restraint 
330-369, 431-469 and 37, 881,210 square yards equiva- 
630-669 lent 
335 16,949 dozen 
342 39,326 dozen 
359 152,174 pounds 
666 256,410 pounds 


However, apparel products in categories 330-359, which are accom- 
panied by an elephant-shaped certification, shall be permitted entry 
up to a level of 3 million dozen during the 12-month period beginning 
on January 1, 1979, and extending through December 31, 1979, and 
shall not be charged to the foregoing levels. 

You are further directed to prohibit, effective on January 1, 1979, 
and for the 12-month period extending through December 31, 1979, 
entry into the United States for consumption and withdrawal from 
warehouse for consumption of cotton textile products in categories 
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336, 338/339/340, 341, and 347/348, produced or manufactured in 
India, in excess of the following levels of restraint: 
Category 12-month level of restraint 
336 179, 963 dozen 
338/339/340 946,932 dozen 
341 1,951,754 dozen 
347/348 105,086 dozen 


Cotton textile products in categories 336, 338/339/340, 341, and 
347/348 are also chargeable to the level of restraint established for 
categories 330-369, 431-469, and 630-669, as a group, unless accom- 
panied by an elephant-shaped certification in which case they shall 
be chargeable to the level of 3 million dozen established for apparel 
products in categories 330-359. 

In carrying out this directive, entries of cotton, wool, and manmade 
fiber textile products in categories 330-369, 431-469, and 630-669, 
as a group, and individual categories 335, 336, 338/339/340, 341, 342, 
347/348, 359, and 666, including products accompanied by the 
elephant-shaped certification, produced or manufactured in India 
and exported to the United States prior to January 1, 1979, shall, 
to the extent of any unfilled balances, be charged against the levels 
of restraint established for such goods during the 12-month period 
beginning on January 1, 1979, and extending through December 31, 
1979. In the event that the levels of restraint established for that 
period have been exhausted by previous entries, such goods shall be 
subject to the levels set forth in this directive. 

With the exception of apparel products in categories 330-349, 
which are accompanied by the elephant-shaped certification, the levels 
of restraint set forth above are subject to adjustment in the future 
according to the provisions of the bilateral agreement of December 30, 
1977, as amended, between the Governments of the United States 
and India which provide, in part, that: (1) Within the aggregate, 
group limits may be exceeded by designated percentages; (2) these 
same levels may be increased for carryover and carryforward; and 
(3) administrative arrangements or adjustments may be made to 
resolve minor problems arising in the implementation of the agree- 
ment. Any appropriate adjustments under the provisions of the bi- 
lateral agreement referred to above will be made to you by letter. 

A detailed description of the textile categories in terms of TSUSA 
numbers and factors for converting equivalent square yards was pub- 
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lished in the Federal Register on January 4, 1978 (43 F.R. 884), as 
amended on January 25, 1978 (43 F.R. 3421), March 3, 1978 (43 
F.R. 8828), June 22, 1978 (43 F.R. 26773), and September 5, 1978 
(43 F.R. 39408). 

In carrying out the above directions, entry into the United States 
for consumption shall be construed to include entry for consumption 
into the Commonwealth of Puerto Rico. 

The actions taken with respect to the Government of India and 
with respect to imports of cotton, wool, and manmade fiber textile 
products from India have been determined by the Committee for the 
Implementation of Textile Agreements to involve foreign affairs func- 
tions of the United States. Therefore, the directions to the Commis- 
sioner of Customs, being necessary to the implementation of such 
actions, fall within the foreign affairs exception to the rulemaking pro- 
visions of 5 U.S.C. 553. This letter will be published in the Federal 
Register. 

Sincerely, 
ARTHUR GAREL, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


(T.D. 79-83) 
Bonds 


Approval and discontinuance of consolidated aircraft bonds (air carrier blanket 
bonds) Customs form 7605 


The following consolidated aircraft bond has been approved or 
discontinued as shown below. The symbol ‘‘D” indicates that the 
bond previously outstanding has been discontinued on the month, 
day, and year represented by the figures which follow. ‘““PB” refers to 
a previous bond, dated as represented by figures in parentheses im- 
mediately following, which has been discontinued. If the previous 
bond was in the name of a different company or if the surety was 
different, the information is shown in a footnote at the end of the list. 

Dated: March 7, 1979. 


Date term Date of Filed with area 
Name of principal and surety commences approval director of Cus- 
toms; amount 


Continental Airlines, Inc., International Airport, | Feb. 17,1979 | Feb. 17,1979 | Los Angeles Int’] 
Los Angeles, CA; Safeco Insurance Co. of America Airport, $100,000 
(PB 2/17/69) D 2/16/79 1 


1 Surety is Federal Ins. Co. 
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The foregoing principal has been designated as a carrier of bonded 
merchandise. 
BON-3-01 


Donatp W. Lewis 
(For Leonard Lehman, Assistant 
Commissioner, Regulations and Rulings). 


(T.D. 79-84) 
Synopses of Drawback Decisions 


The following are synopses of drawback rates and amendments 
issued May 26, 1978, to February 14, 1979, inclusive, pursuant to 
section 22.1 and 22.5, inclusive, Customs Regulations. 

In the synopses below are listed, for each drawback rate or amend- 
ment approved under section 1313 (a) and (b), the name of the com- 
pany, the specified articles on which drawback is authorized, the 
merchandise which will be used to manufacture or produce these 
articles, the factories where the work will be accomplished, the date 
the statement was signed, the basis for determining payment, the 
Regional Commissioner to whom the rate was forwarded, and the 
date on which it was forwarded. 

Dated: March 7, 1979. 

Donatp W. Lewis 
(For Leonard Lehman, Assistant 
Commissioner, Regulations and Rulings). 


(A) Company: Amdahl Corp. 

Section 1313(a) articles: Computer systems. 

Section 1313(a) merchandise: Central processing unit, external unit 
processor, channel units, and spare parts subassemblies. 

Section 1313(b) articles: Computer systems. 

Section 1313(b) merchandise: Main store unit frame, V/6 central 
processor unit frame, external frame, V/6 control unit frame, V/6 
channel frame, V/5 control unit frame, V/5 central processor unit 
frame, V/5 channel frame, system cables, multichip carriers, basic 
logic cards, array cards, and terminator cards. 

Factory: Sunnyvale, Calif. 

Statement signed: May 9, 1978. 

Basis of claim: Appearing in. 
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Rate forwarded to Regional Commissioner of Customs: San Francisco, 
August 31, 1978. 
Revokes: Customs authorization letter of June 27, 1978, superseded. 


(B) Company: American Steel, Division of American Industries, Inc. 

Section 1313(a) articles: Galvanized corrugated roofing and siding. 

Section 1313(a) merchandise: Galvanized steel sheet. 

Section 1313(b) articles: Galvanized corrugated roofing and siding. 

Section 1313(b) merchandise: Galvanized steel sheet. 

Factories: Eugene, Medford, and Portland, Oreg; Redding, Calif.; and 
Kent, Wash. 

Statement signed: July 5, 1978. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: San Francisco, 
January 30, 1979. 


(C) Company: Bucyrus-Erie Co. 

Section 1313(a) articles: Power shovels, draglines, cranes, clamshells, 
hoes, excavators, loggers, blast hole drills, rotary well drills, cable 
well drills, assemblies, subassemblies, and parts thereof. 

Section 1313(a) merchandise: Winches, slewing rings, bearings, 
castings, forgings, electrical and hydraulic drive units, weldments, 
boom chord tubing, wire rope, fans, heater brackets, chain, and 
other parts. 

Section 1313(b) articles: Power shovels, draglines, cranes, clamshells, 
hoes, excavators, loggers, blast hole drills, rotary well drills, cable 
well drills, assemblies, subassemblies, and parts thereof. 

Section 1313(b) merchandise: Steel plate, bar, sheet, strip, and tubing, 
winches, slewing rings, bearings, castings, forgings, electrical and 
hydraulic drive units, weldments, boom chord tubing, wire ropes, 
fans, heater brackets, chain, and other parts. 

Factories: South Milwaukee and Racine, Wis.; Evansville, Ind.; 
Erie and Glassport, Pa.; Pocatello, Idaho. 

Statement signed: February 10, 1978. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: New York, 
June 15, 1978. 


(D) Company: Carboline Co. 

Section 1313(a) articles: Modified phenolic resin; phenoline 373 
Section 1313(a) merchandise: Diglycidal ether bisphenol F resin. 
Section 1313(b) articles: Modified phenolic resin; phenoline 373. 
Section 1313(b) merchandise: Diglycidal ether bisphenol F resin. 
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Factories: Xenia, Ohio; Lake Charles, La.; and Hayward, Calif. 

Statement signed: August 3, 1978. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: San Francisco, 
December 8, 1978. 


(E) Company: Castle & Cooke Foods, a division of Castle & Cooke, 
Inc. 

Section 1313(a) articles: Single-strength pineapple juice. 

Section 1313(a) merchandise: Concentrated pineapple juice. 

Section 1313(b) articles: Canned pineapple grapefruit or pineapple 
orange blend, canned single-strength pineapple juice, pineapple 
packed in juice medium, pink pineapple grapefruit drink. 

Section 1313(b) merchandise: Single-strength pineapple juice. 

Factories: Honolulu, Hawaii; Salem, Oreg. 

Statement signed: June 21, 1978. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: San Francisco; 
August 21, 1978. 

Revokes: T.D. 75-233-P. 


(F) Company: Coronado Paint Co., Inc. 

Section 1313(a) articles: Paints, enamels, primers, coatings. 

Section 1313(a) merchandise: Titanium dioxide pigment. 

Section 1313(b) articles: Paints, enamels, primers, coatings. 

Section 1313(b) merchandise: Titanium dioxide pigment. 

Factory: Edgewater, Fla. 

Satement signed: July 12, 1978. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: Miami; 
February 14, 1979. 


(G) Company: Emerson Electric Co. 

Section 1313(a) articles: Chainsaws, accessories, and parts; flexible- 
line grass trimmers. 

Section 1313(a) merchandise: Pistons, piston pins, crankshaft, handles, 
braces, weights, guidebars, connecting rods, grease gun, lower drive 
units, gasoline engines, hardware, i.e., shield, hip pad, washers, bolts, 
and nuts, ete. 

Section 1313(b) articles: Chainsaws, accessories, and parts; flexible- 
line grass trimmers. 

Section 1313(b) merchadise: Pistons, piston pins, connecting rods, 
crankshafts, guidebars to the Beaird Poulan specifications. 


287-546—79——3 
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Factories: Shreveport, La.; Nashville, Ark.; and Houston, Tex. 

Statement signed: December 29, 1978. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: New Orleans, 
February 8, 1979. 


(H) Company: Farley Candy Co. 

Section 1313(a) articles: Candy, nonchocolate. 

Section 1313(a) merchandise: Hard refined sugar. 

Section 1313(b) articles: Candy, nonchocolate. 

Section 1313(b) merchandise: Hard refined sugar. 

Factories: Skokie and Zion, Ill. 

Statement signed: June 1, 1978. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: Chicago, 
January 22, 1979. 


(I) Company: General Electric Co. 

Section 1313(a) articles: Nuclear fuel bundles, nuclear fuel channels, 
tubing, end plugs, and spacer assemblies. 

Section 1313(a) merchandise: Strip stock, tube shells, bar, rod, and 
wire of zirconium. 

Section 1313(b) articles: Nuclear fuel bundles, nuclear fuel channels, 


tubing, end plugs, and spacer assemblies. 

Section 1313(b) merchandise: Strip stock, tube shells, bar, rod, and 
wire of zirconium. 

Factory: Wilmington, N.C. 

Statement signed: August 18, 1978. 

Basis of claim: Used in, less valuable waste. 

Rate forwarded to Regional Commissioner of Customs: Miami, 
October 25, 1978. 


(J) Company: Hewlett-Packard Co. 

Section 1313(a) articles: HP-O1 time management device. 

Section 1313(a) merchandise: Stainless steel and gold-plated watch 
bands. 

Section 1313(b) articles: HP-01 time management device. 

Section 1313(b) merchandise: Bar spring, electric module, mineral 
glass window, stainless steel bezel, lock ring, case ring, seal split ring, 
stainless steel center, stainless steel back, and back ring seal. 

Factory: Corvallis, Oreg. 

Statement signed: January 12, 1978. 

Basis of claim: Used in. 
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Rate forwarded to Regional Commissioner of Customs: San Fran- 
cisco, September 26, 1978. 


(K) Company: Hexcel Specialty Chemicals. 

Section 1313(a) articles: N-butyryl-p-aminophenol, among other 
things. 

Section 1313(a) merchandise: Imported p-aminophenol. 

Section 1313(b) articles: N-acetyl-p-aminophenol, among other things. 

Section 1313(b) merchandise: p-aminophenol. 

Factory: Zeeland, Mich. 

Statement signed: July 27, 1978. 

Basis of claim: Used in. 

Amendment issued by Regional Commissioner of Customs: Chicago, 
August 10, 1978. 

Amends: T.D. 54566-D, as amended, to cover successorship from 
Miles Chemical Co., a division of Miles Laboratories, Inc. 


(L) Company: Honeywell, Inc. 

Section 1313(a) articles: Smoke detectors. 

Section 1313(a) merchandise: Imported alarm horns. 

Section 1313(b) articles: Smoke detectors. 

Section 1313(b) merchandise: Alarm horns and printed wiring board 
assemblies. 

Factory: Minneapolis, Minn. 

Statement signed: August 7, 1978. 

Basis of claim: Appearing in. 

Amendment issued by Regional Commissioner of Customs: Chicago, 
August 17, 1978 

Amends: T.D. 78-227—P, to cover additional process under section 
1313(a). 


(M) Company: Intalco Aluminum Corp. 

Section 1313(a) articles: Aluminum ingots, pigs, tees, sows, billets, and 
slabs. 

Section 1313(a) merchandise: Calcined petroleum coke. 

Section 1313(b) articles: Aluminum ingots, pigs, tees, sows, billets, and 
slabs. 

Section 1313(b) merchandise: Calcined petroleum coke. 

Factory: Ferndale, Wash. 

Statement signed: July 24, 1978. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: San Fran- 
cisco, October 27, 1978. 
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(N) Company: Leesona Corp., Textile Machinery Division. 

Section 1313(a) articles: Textile winding machines. 

Section 1313(a) merchandise: Imported wear-resistant traverses. 

Section 1313(b) articles: Textile winding machines and subunits or 
functional assemblies thereof. 

Section 1313(b) merchandise: Castings, blanks, detail parts, assem- 
blies, and subunits. 

Factory: Warwick, R.I. 

Statement signed: October 27, 1978. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: Boston, 
November 30, 1978. 

Revokes: T.D. 77-59-0, superseded. 


(O) Company: Merck & Co., Ine. 

Section 1313(a) articles: Sodium cefoxitin. 

Section 1313(a) merchandise: Para-toluenesulfonyl chloride, thienyl- 
2-acetyl chloride. 

Section 1313(b) articles: Sodium cefoxitin. 

Section 1313(b) merchandise: Para-toluenesulfonyl chloride, thienyl- 
2-acetyl chloride. 

Factories: Elkton, Va.; and Albany, Ga. 

Statement signed: May 15, 1978. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: New York, 
July 18, 1978. 


(P) Company: Phillip Morris Inc. 

Section 1313(a) articles: Stemmed tobacco (strip), product scrap 
(strip scrap), stems, and stem scrap. 

Section 1313(a) merchandise: Unstemmed flue-cured tobacco, un- 
stemmed burley tobacco, and strip tobacco. 

Section 1313(b) articles: Cigarettes, blended strips, cut filler, recon- 
stituted leaf tobacco, and blended leaf tobacco. 

Section 1313(b) merchandise: Flue-cured product scrap, flue-cured 
stems, flue-cured stem scrap, burley tobacco product scrap, burley 
stems, and burley stem scrap. 

Factories: Louisville, Ky.; Richmond and Chester, Va. 

Statement signed: October 12, 1978. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: New York, 
December 8, 1978. © 
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(Q) Company: National Semiconductor Corp. 

Section 1313(a) articles: Finished transistors, light emitting diodes, 
and integrated circuits. 

Section 1313(a) merchandise: Integrated circuits, transistors, and field 
effect transistors (FET). 

Section 1313(b) articles: Finished transistors, light emitting diodes; 
and integrated circuits. 

Section 1313(b) merchandise: Integrated circuits, transistors, and field 
effect transistors (FET). 

Factory: Santa Clara, Calif. 

Statement signed: August 4, 1978. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: San Francisco; 
September 5, 1978. 

Revokes: Customs authorization letter of August 25, 1978, superseded. 


(R) Company: Olin Ski Co., Inc. 

Section 1313(a) articles: Snow skis. 

Section 1313(a) merchandise: Polyethylene, wood veneer, phenolic, 
fleece, fiberglass, ABS plastic, rubber. 

Section 1313(b) articles: Snow skis. 

Section 1313(b) merchandise: Acrylonitrile butadiene styrene, carbon 
steel strips (SAE 1065), glass fiber reinforced laminates, wood 
platens, biasply fiberglass, polyurethane foam. 

Factory: Middletown, Conn. 

Statement signed: September 25, 1978. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: Boston, No- 
vember 29, 1978. 


(S) Company: Perkins Diesel Corp. 

Section 1313(a) articles: Diesel engines. 

Section 1313(a) merchandise: Diesel blocks, kits, parts. 

Section 1313(b) articles: Diesel engines. 

Section 1313(b) merchandise: Diesel blocks, kits, parts. 

Factory: Canton, Ohio. 

Statement signed: May 5, 1978. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: New York, 
August 10, 1978. 


(T) Company: Pierce Manufacturing Co. 
Section 1313(a) articles: Firetrucks. 
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Section 1313(a) merchandise: Firetruck chassis with water tank. 

Section 1313(b) articles: Firetrucks. 

Section 1313(b) merchandise: Hot-rolled sheet steel. 

Factory: Appleton, Wis. 

Statement signed: May 17, 1977. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioners of Customs: New York 
and Chicago, August 31, 1978. 

Revokes: T.D. 78-255-R, superseded. 


(U) Company: Polysar Resins, Inc. 

‘Section 1313(a) articles: Polystyrene. 

Section 1313(a) merchandise: Styrene monomer and Taktene syn- 
thetic rubber. 

Section 1313(b) articles: Polystyrene. 

Section 1313(b) merchandise: Styrene monomer. 

Factory: Copley, Ohio. 

Statement signed: July 28, 1978. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: Boston, 
November 27, 1978. 


(V) Company: Rexnord Inc., Nordberg Machinery Group. 

Section 1313(a) articles: Mining machinery. 

Section 1313(a) merchandise: Rough and finished castings and 
forgings. 

Section 1313(b) articles: Mining machinery. 

Section 1313(b) merchandise: Hot-rolled steel plate, rough and 
finished castings, and rough and finished forgings. 

Factory: Milwaukee, Wis. 

Statement signed: November 22, 1978. 

Basis of claim: Appearing in as to steel plate; used in as to finished 
castings and forgings; used in, less valuable waste as to rough 
eastings and forgings. 

Rate forwarded to Regional Commissioner of Customs: Chicago, 
January 2, 1979. 


(W) Company: Westinghouse Electric Corp. 

Section 1313(a) articles: Electrical generators assembled with rotor, 
or loose rotors. 

Section 1313(a) merchandise: Rough turned and bored generator 
rotor forgings. 

Section 1313(b) articles: Electrical generators assembled with rotor, 
or loose rotors. 
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Section 1313(b) merchandise: Rough turned and bored generator 
rotor forgings. 

Factory: East Pittsburgh, Pa. 

Statement signed: May 8, 1978. 

Basis of claim: Used in, less valuable waste. 

Rate forwarded to Regional Commissioner of Customs: New York, 
September 18, 1978. 


(X) Company: Westinghouse Electric Corp. 

Section 1313(a) articles: Combustion turbine assemblies. 

Section 1313(a) merchandise: Inlet casing, compressor cylinder, 
compressor/combustor, combustor cylinder, turbine cylinder, com- 
pressor diaphragms, fabrication, and machining; thrust bearing, 
journal bearing, housing, and machining. 

Section 1313(b) articles: Combustion turbine assemblies. 

Section 1313(b) merchandise: Inlet casing, compressor cylinder, 
compressor/combustor, combustor cylinder, turbine cylinder, fabri- 
cation, and machining; thrust bearing, journal bearing, housing, 
and machining. 

Factory: Philadelphia, Pa. 

Statement signed: June 9, 1978. 

Basis of claim: Used in, less valuable waste. 

Rate forwarded to Regional Commissioner of Customs: New York, 
October 31, 1978. 


(Y) Company: Whirlpool Corp. 

Section 1313(a) articles: Household appliances, and other home and 
industrial products, including automatic washers, automatic gas 
and electric dryers, refrigerators and refrigerator-freezers, upright 
and chest freezers, room air-conditioners, dehumidifiers, vacuum 
cleaners, electric ranges, electric built-in ovens and surface cooking 
units, set-in ranges, microwave ovens, dishwashers, trash compac- 
tors, coin-operated laundry machines, home and commercial ice- 
makers, food waste disposers, and other similar products. 

Section 1313(a) merchandise: Components for home and commercial 
appliances. 

Section 1313(b) articles: Household appliances, and other home and 
industrial products, including automatic washers, automatic gas 
and electric dryers, refrigerators and refrigerator-freezers, upright 
and chest freezers, room air-conditioners, dehumidifiers, vacuum 
cleaners, electric ranges, electric built-in ovens and surface cooking 
units, set-in ranges, microwave ovens, dishwashers, trash compac- 
tors, coin-operated laundry machines, home and commercial ice- 
makers, food waste disposers, and other similar products. 
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Section 1313(b) merchandise: Hot- and cold-rolled steel sheets, strips, 
coils, plates, bars, wire rods, and galvanized steel. 

Factories: Clyde, Findlay, and Marion, Ohio; Evansville, Ind.; Dan- 
ville, Ky.; Fort Smith, Ark.; St. Joseph, Mich.; St. Paul, Minn. 

Statement signed: July 25, 1978. 

Basis of claim: Used in as to section 1313(a); appearing in as to sec- 
tion 1313(b). 

Rate forwarded to Regional Commissioner of Customs: Chicago, 
November 16, 1978. 

Revokes: T.D. 78-255-Z, superseded. 


(Z) Company: Work Wear Corp., Inc. 

Section 1313(a) articles: Coveralls, shop coats, and other industrial 
work clothing. 

Section 1313(a) merchandise: Blended polyester and cotton piece 
goods. 

Section 1313(b) articles: Coveralls, shop coats, and other industrial 
work clothing. 

Section 1313(b) merchandise: Blended polyester and cotton piece 
goods. 

Factories: Cleveland, Ohio; and Erwin, Tenn. 

Statement signed: March 30, 1978. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: Chicago, 
May 26, 1978. 


(T.D. 79-85) 


Cancellation of Customhouse Broker’s License 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Cancellation of customhouse broker license. 


SUMMARY: This document advises the public that in accordance 
with the request of Ernest B. Cota, his individual customhouse 
broker’s license which was issued on November 8, 1967, for the 
Customs district of San Franscisco, Calif., is canceled with prejudice. 


EFFECTIVE DATE: March 14, 1979. 
FOR FURTHER INFORMATION CONTACT: Drew W. Hatcher, 


Office of the Chief Counsel, U.S. Customs Service, 1301 Constitution 
Avenue NW., Washington, D.C. 20229; 202-566-5476. 





CUSTOMS 23 


CANCELLATION WITH PREJUDICE OF INDIVIDUAL CUSTOMHOUSE BROKER 
LICENSE 3971 


Notice is hereby given that the Commissioner of Customs, on March 
14, 1979, pursuant to section 641, Tariff Act of 1930, as amended 
(19 U.S.C. 1641), and section 111.51(b), Customs Regulations, upon 
the specific request of Ernest B. Cota, San Jose, Calif., canceled with 
prejudice individual customhouse broker’s license No. 3971 issued to 
him on November 8, 1967, for the Customs district of San Franscisco, 
Calif. The Commissioner’s decision is effective as of March 14, 1979. 


Rosert E. CHAsEn; 
Commissioner of Customs. 


287-546—79——4 
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Recent Unpublished Customs Service Decisions 


The following listing of recent administrative decisions issued by the 
Office of Regulations and Rulings, U.S. Customs Service, and not 
otherwise published, is published for the information of Customs 
officers and the importing community. Although the decisions are not 
of sufficient general interest to warrant publication as Treasury deci- 
sions, the listing describes the issues involved and is intended to aid 
Customs officers and concerned members of the public in identifying 
matters of interest which recently have been considered by the Office of 
Regulations and Rulings. 

A copy of any decision included in this listing, identified by its date 
and file number, may be obtained in a form appropriate for public 
distribution upon written request to the Office of Regulations and 
Rulings, attention: Legal Reference Area, room 2404, U.S. Customs 
Service, 1301 Constitution Avenue NW., Washington D.C. 20229. 
These copies will be made available at a cost to the requester of 10 
cents per page. However, the Customs Service will waive this charge if 
the total number of pages copied is 10 or less. 

Decisions listed in earlier issues of the Customs Butuetin, through 
January 3, 1979, are available in microfiche format at a cost of $5.10 
(15 cents per sheet of fiche). It is anticipated that additions to the 
microfiche will be made quarterly and subscriptions are available. Re- 
quests for the microfiche now available and for subscriptions should be 
directed to the Legal Reference Area. Subscribers will automatically 
receive updates as they are issued and will be billed accordingly. 

Dated: March 12, 1979. 

LEoNARD LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 


Date of File 
decision No. 


1-26-79 103765 Vessel repair: Whether casualty is sustained due to 
negligent mooring operation 

1-12-79 103767 Vessels: Whether exemption from payment of special 
tonnage tax and light money warrants refund of 
duties paid on exempt vessel 

1-29-79 103774 Contiguous countries: Whether snowmobiles may 
traverse lakes on the U.S.-Canadian border under 
special permit 





Date of 
decision 


1-26-79 


2-2-79 
2-1-79 
2-12-79 


8-16-78 
11-8-78 
12-19-78 


12-19-78 
10-25-78 
11-8-78 


1-26-79 
11-22-78 
12-18-78 
12-18-78 


1-25-79 
1-11-79 
11-22-78 


2-6-79 


11-2-78 


12-19-78 


12-18-78 

11-6-78 
11-21-78 
11-21-78 
11-15-78 


12-7-78 
11-22-78 
1-24-79 
11-7-78 
11-9-78 


11-8-78 


File 
No. 


306942 


307012 
709691 
709784 


051614 
053362 
054374 


054914 
055233 
055317 


055334 
055355 
055357 
055374 


055391 
055360 
055629 


055635 


057092 


057164 


057210 
057296 
057298 
057304 
057346 


057349 
057357 
057310 
058436 
058542 


058619 


CUSTOMS 


Entry: Whether cultural exhibits displayed in a com- 
mercial establishment are precluded from duty-free 
entry under item 842.10, TSUS 

Entry: Crude petroleum 

Marking: Customs testing of fineness of gold articles 

Prohibited and restricted importations: Ethnically 
disparaging products 

Classification: Shirt with overlaid yokes (382.00) 

Classification: Ceramic resistor rods (535.14, 686.10) 

Classification: Furniture webbing (349.25, 355.82, 
774.25) 

Classification: Oil well casing (607.02, 610.42, 610.43) 

Valuation: American selling price; training shoe 

Classification: Generator heads and remote registers 
for water meters (713.15) 

Classification: Bowling ball polisher (385.30, 386.50) 

Classification: Wooden nutcracker doll (737.22) 

Classification: Vinyl sandal uppers (700.58, 774.60) 

Classification: Thongs with macrame uppers; American 
selling price (700.60) 

Classification: Coir yarn (315.70, 387.30) 

Classification: Ornamented knit blouse (382.00, 382.06) 

Classification: Cloth with pile construction (346.60, 
346.90) 

Classification: Solid-state control system for auto- 
matically securing motor vehicles (685.90) 

Classification: Welding wire of tin and lead alloy 
(622.20, 624.30) 

Classification: Shoe components; polyurethane sole 
unit; elasticized woven fabrics; leather strap; shoe 
buckles; plastic bag; cardboard carton, (256.52, 
256.54, 349.25, 700.60, 745.45, 770.40, 772.20, 791.25) 

Classification: Shears (650.91) 

Classification: Microprocessor (713.11) 

Classification: Plastic netting (666.00, 771.42, 774.60) 

Classification: Mincer blades (657.25) 

Classification: Hydraulic governors (660.40, 660.92, 
711.84, 712.49 

Prohibited and restricted importations: Butterfly knife 

Classification: Pressure-sensitive stickers (790.55) 

Classification: Gold chain necklace; chain in lengths 
(740.10, 740.70) 

Classification: Switchgear cubicle (661.95, 685.90) 

Classification: Quartz time clock parts; quartz crystals; 
integrated circuits, printed circuit board (687.60, 
720.02, 720.34, 720.82, 720.86) 

Classification: Gear testers (710.80, 712.49) 
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Date of 
decision 


11-14-78 


11-13-78 
12-14-78 
11-17-78 
11-7-78 
11-15-78 
12-18-78 
12-22-78 
1-5-79 
11-6-78 


12-20-78 


2-1-79 
1-25-79 


2-1-79 


File 
No. 


058632 


058644 
058652 
058660 
058664 
058669 


058680 
058634 
058639 
058661 


058666 


058720 
058777 
058779 
059260 


059331 
059456 
059669 


059668 
059681 
059761 
059794 
059715 
059724 
059823 


059857 
059895 
059984 
059909 
060122 


060038 


Classification: 
807.00) 

Classification: Aircraft (807.00) 

Classification: Spectrometer (709.63) 

Classification: Asbestos underslating (518.51) 

Classification: Statuettes (534.11) 

Classification: Ceramic articles (206.98, 533.33, 533.35, 
533.36, 534.81-534.87, 923.07) 

Classification: Polyurethane resin (800.00) 

Classification: Faceted glass (546.52-546.59) 

Classification: Electronic modules (807.00) 

Classification: Watch cases and bands gold plated in 
U.S. (800.00, 807.00, 864.05) 

Classification: Carbon monoxide detection unit (685.70, 
712.49) 

Classification: Optoacoustic spectrometer (712.49) 

Classification: Watch movements 

Classification: Foreign-made molds; lease (801.00) 

Classification: Blood banking reagents; antisera; im- 
munoadsorbent (437.76, 799.00) 

Classification: Antibodies; antiserum (799.00) 

Classification: Pillow cushion covers (365.91) 

Classification: Men’s zippered jackets (380.00, 380.04, 
380.09, 380.12, 380.84) 

Classification: Signs (274.70, 274.90, 652.75) 

Classification: Net underwear (378.05, 380.00) 

Classification: Zircon sand (473.88, 523.91) 

Classification: Ion exchange resin (405.25, 661.95) 

Classification: Artificial flower (389.61, 748.21) 

Classification: Braided packing material (348.00, 385.10) 

Classification: Shirt with stitched-down box pleat; tuck- 
ing (382.00) 

Classification: Banana and yucca chips (141.81, 146.44) 

Classification: Cellulose wallpaper paste (455.44, 455.46) 

Classification: Cheese (117.85) 

Classification: Lithium chloride solution (793.00) 

Classification: Mixture-mineral premix for 
(184.75) 

Classification: Rugs; wall hangings; ponchos; bamboo 
(222.05, 360.05, 360.48, 360.70, 367.05-367.15, 380.02) 


Anesthesia breathing circuits (800.00’ 


horses 
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Customs Rules Decision 


(C.R.D. 79-6) 
MIcHELIN TIRE CORPORATION v. UNITED STATES 


Memorandum Opinion and Order on Defendant’s Motion for 
Summary Judgment 


Morton For SUMMARY JUDGMENT 

The court denies a motion for summary judgment which, by its 
emphasis on restrictions on the court’s power to decide issues of 
fact and law in a countervailing duty action, resulted in the unclear 
and incomplete presentation of the issues in the case. 
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CouNTERVAILING Duty—Scorpr or TRIAL IN THE Customs Court 


All relevant issues of fact and law are subject to trial in a civil 
action contesting the denial of an administrative protest against 
the assessment of countervailing duty. This includes the issue of 
the existence of a bounty or grant. 


Bounty orn Grant—Score or TRIAL IN THE Customs Court 

The existence of a bounty or grant is a statutory prerequisite to 
the assessment of countervailing duties. The Customs Court is 
the exclusive judicial forum for the determination of the existence 

of a bounty or grant. The court is not restricted to reviewing the 
record of an administrative investigation into the existence of a 
bounty or grant. The court is not confined to deciding whether the 
result of the administrative investigation was unreasonable, arbi- 
trary or capricious. 
Civit Actron—CountTervaitine Duty 

In its determination of the court’s power to try all issues of fact and 
law in a civil action the court relies on, and discusses, the relevant 
statutes, the case law, the recent and remote history of the action 
for recovery of duty as well as the action’s constitutional implica- 
tions. The court distinguishes and criticizes restrictions expressed in 
flexible tariff and antidumping duty cases. The application of prin- 
ciples of limited judicial review of administration action to proceed- 


4 in this court is rejected in a discussion of Suwannee Steamship 
. United States, 70 Cust. Ct. 327, C.R.D. 73-3 (1973). 


Court No. 75-9-02467 
[Motion denied.] 


(Dated February 26, 1979) 


Windels, Marx, Davies & Ives (Paul Windels, Jr., John Y. Taggart of counsel) 
for the plaintiff. 


Barbara Allen Babcock, Assistant Attorney General (David N. Cohen, Chief, 


Customs Section, Joseph I. Liebman and Edmund F. Schmidt, trial attorneys, 
for the defendant. 


Watson, Judge: This matter is before the court on defendant’s 
motion for summary judgment. 

Plaintiff commenced this action pursuant to 28 U.S.C. 2632 to 
coniest the dlenial of its administrative protest against the assessment 
of countervailing duties on tires it had imported from Canada. The 
levy of that additional duty was made pursuant to section 303 of the 
Tariff Act of 1930.! In general terms, the involved statute requires the 
assessment of additional duty when a bounty or grant is bestowed on 
the manufacture, production, or export of an imported article. 

In the motion for summary judgment defendant argues that this 
court is restricted to reviewing the facts contained in the record of the 


t Act of June 17, 1930, ch. 497, title IIT, pt. I, sec. 303, 46 Stat. 687 (current version at 19 U.S.C. 1203 (1977)). 
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Secretary of the Treasury’s administrative investigation into the ques- 
tion of the existence of a bounty or grant. Defendant further argues 
that this court is limited to judging whether the resulting decision of 
the Secretary of the Treasury? was unreasonable, arbitrary, or 
capricious. 

Defendant also seeks a summary judgment without regard to the 
asserted restrictions on the court’s power to try the issues in the case. 
However, defendant’s continued emphasis on such restrictions led 
plaintiff to concentrate on this point. This resulted in an imprecise 
and incomplete confrontation between the opposing contentions. 
In its present form the motion does not present a clear formulation 
of the dispute and does not persuade the court that material factual 
issues are entirely absent. 

To a certain extent the awkwardness of the motion and the con- 
fusion it engenders is derived both from defendant’s insistence on a 
restricted court proceeding and from plaintiff’s preoccupation with the 
conduct of the administrative investigation in which the Secretary of 
the Treasury found that a bounty or grant was being bestowed on 
these tires. 

Once it is made clear that this is an independent action in which 
this court has the power to determine all disputed questions of fact 
or law concerning the correctness of the assessment of this additional 
duty, the court expects the confusion to dissipate. However, the 
fact that a question as to this court’s power to try the issues in this 
case is being repeatedly raised * and vigorously pressed by the Govern- 
ment more than 80 years after the creation of countervailing duty 
legislation * indicates that a state of confusion exists, or is developing, 
with regard to the function of this court. 

Therefore, the court believes that this matter needs fundamental 
reexamination in order to restore the proper focus of this action; 
encourage the complete resolution of its issues; and generally clarify 
this aspect of proceedings in the court. 

Defendant bases its contentions on an argument that judicial in- 
quiry in this action is governed by general principles of judicial review 
of administrative actions. Defendant argues that under those principles 
and, in the case of statutory silence on the matter (particularly in the 
absence of a specific provision for trial de novo), the scope of judicial 
“review” is confined to the administrative record, or is shaped by the 


2 T.D.73-10. 

3 Defendant’s earlier motion to limit the scope of trial, in essentially the same respects as are advanced in 
this motion was denied in Michelin Tire Corporation yv. United States, 81 Cust. Ct. ——, C.R.D. 78-12 (1978). 

4 Tariff Act of 1897, ch. 11, section 5, 30 Stat. 205. 
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particular administrative proceeding being “reviewed.” Defendant 
also argues that the restrictions it espouses have been applied to the 
role of this court in cases involving duty assessed under the flexible 
tariff provisions (sec. 336 of the Tariff Act of 1930, 19 U.S.C. 1336) 
and the Antidumping Act of 1921 (19 U.S.C. 160 et seq.) 

Defendant also relies upon a recent decision of this court in which 
general principles of judicial review of administrative action were 
utilized as the basis for a finding of subject matter jurisdiction. Su- 
wannee Steamship Co. v. United States, 70 Cust. Ct. 327, C.R.D. 73-3 
(1973). 

Defendant’s arguments go on to include the alleged latitude given to 
the Secretary of the Treasury in making his investigation into the 
existence of a bounty or grant; the purported exercise by the Secre- 
tary of judgments in the political, legislative, or policy spheres; and 
the asserted futility of the administrative investigation if the issue is 
tried “de novo” before this court. 

In this opinion the court concludes that this action is an independent 
civil action commenced and conducted in the form and manner pro- 
vided by statute. 

Examination of the basic and related statutory terminology shows 
clearly that this court is to determine all relevant issues of fact and 
law in actions within its subject matter jurisdiction. It is further 
determined that this judicial proceeding is not a mere review of a 
record created on the administrative level and is not a review in an 
appellate sense of any particular administrative action or proceeding. 
The purported restrictions on this court’s power to try and judge all 
relevant issues of fact and law are found to be without support in the 
statutes and case law. In fact, those sources support the opposite 
conclusion. Moreover, historical analysis shows that this type of action 
existed “‘before’’ the administrative process of which defendant would 
make it a mere review. Thus, the correct view of this action is derived 
from the statutory expressions of legislative intent, the case law, and 
the true historical nature of the action. In light of these fundamental 
sources of the court’s authority the administrative phase affects the 
conduct of these judicial proceedings in only two respects. First, the 
content of the administrative activity defines the subject matter 
jurisdiction of the court and second, the exhaustion of the remedies 
offered on the administrative level is a procedural requirement for 
the commencement of the independent action in this court. Beyond 
that, the administrative phase has no bearing or influence on the 
manner in which this court determines issues of fact and law. 

Issues are before this court as a result of the commencement of an 
independent civil action provided by Congress, not by virtue of the 





CUSTOMS COURT 31 


operation of the Administrative Procedure Act (5 U.S.C. 551, et seq.) 
or pursuant to general principles of judicial review of administrative 
actions. Accordingly, restrictions on judicial inquiry derived from 
those sources are inapplicable. 

Restrictions expressed in decisions regarding other areas of customs 
law are either unclear, distinguishable, or based on outmoded con- 
siderations. Arguments founded on unusual or discretionary powers 
purportedly given to the Secretary of the Treasury in matters of 
countervailing duty are erroneous. 

The court concludes that, within the subject matter jurisdiction 
granted to it by Congress, it is the exclusive, unlimited, and unre- 
stricted forum for the determination of all relevant issues of fact and 
law. Its powers are unaffected by the manner in which some issues 
may have been decided on the administrative level. 


I. Tue Statutes 
A. 28 U.S.C. 2632 


The proper starting place for determining the complete nature of a 
judicial proceeding in this court is the statute which allows the com- 
mencement of the action, namely 28 U.S.C. 2632(a): 


A party may contest denial of a protest * * * by bringing a 
civil action in the Customs Court. 


The very existence of a statutory starting point for analyzing the 


nature of an action before this court as a distinct action, is a matter 
of importance. For prior to the enactment of section 2632 in 19705 
there was no statutory provision for the commencement of an inde- 
pendent action in this court. Instead, the court was simply the auto- 
matic recipient of the papers in a dispute commenced on the admin- 
istrative level. Briefly stated, the prior statutory provisions for the 
administrative review of decisions contained a further step directing 
the transmittal of the final administrative decision together with the 
entry and the accompanying papers to the Customs Court for judicial 
resolution. See for example, section 515 of the Tariff Act of 1930, in 
the pre-1970 form.® 

This was a reflection of the fact that the court was a continuation 
of the Board of General Appraisers. The Board was an administrative 
tribunal which conducted hearings of Customs disputes with “the 
incidents of a trial in court.’ ? It developed from legislation passed in 
1890 * which provided for a level of administrative review by ‘‘general 


5 Public Law 91-271, title I, sec. 113, 84 Stat. 279. 

6 Act of June 17, 1930, ch. 497, title IV, pt. III, sec. 515, 46 Stat. 734. 

7 Justice Cardozo used this phrase in Norwegian Nitrogen Co. v. United States, 288 U.S. 294 (1932). 
8 Act of June 10, 1890, ch. 407, 26 Stat. 131. 


287-546—79——_5 
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appraisers” and subsequent appeals to the circuit courts (the district 
courts of the time.) ° The evolution of the court from the Board of 
General Appraisers, the court’s inheritance of the Board’s antiquated 
and convoluted forms of hearings, and the lack of a clear separation 
from the administrative process, may have tended to retard the per- 
ception of the court as an independent judicial institution. If the cir- 
cumstances of this court’s evolution had any part in the development 
of a mistaken impression as to its powers, the impression was elimi- 
nated by Congress in the 1970 legislation.’ The legislative history 
of that act displays a profound awareness of the archaic forms within 
which this court was functioning. The Senate committee report noted 
that ‘“‘{i]n many respects, the court has continued to function as would 
an administrative tribunal reviewing the actions of the Bureau of 
Customs, despite the fact that in 1956 Congress declared it to be an 
article IIT court.” ™ 

In 1970 Congress did not simply create a civil action where none 
had existed before. Among other things, it eliminated the single 
characteristic of this court which most impeded the recognition of its 
full independent judicial powers. The 1970 law ended the automatic 
receipt of administrative disputes, the most glaring vestige of the 
entanglement of the court’s immediate predecessor with administrative 
procedures. Since 1970 it is no longer possible to mistake this court for 
an appendage of the administrative process. Now, in the subject 
matter assigned to it by Congress, this court unequivocally represents 
the judicial power of the United States under article III of the Con- 
stitution. The 1970 act ended any possible implication that the scope 
of the action in this court was influenced or governed by the form of 
prior phases of administrative proceedings. 

It is not only by contrast with the anachronistic manner in which 
this court formerly received disputes that section 2632 is an important 
development. By its own terms and by the meaning of its plain lan- 


§ For a time these “appeals” were, in effect, trials because the introduction of new evidence was permitted 
in the circuit courts. This ended when appeals were restricted to the record before the Board of General 
Appraisers. Act of May 27, 1908, ch. 205, sec. 2, 35 Stat. 403, 404. In 1909 the Court of Customs Appeals was 
created to hear those appeals from decisions of the Board of General Appraisers. Act of Aug. 5, 1909, ch. 6, 
sec. 29, 36 Stat. 11, 105. The restriction of the appeals to the record before the Board corresponded with the 
institution of complete trials before the Board of General Appraisers, as if it were a court in all but name. See, 
T.D. 34666—G.A. 7589 (1914). 

10 Other peculiarities derived from the Board of General Appraisers were eliminated in the 1970 act. No- 
table among them were entirely separate procedures for classification cases (decided by a three-judge “‘divi- 
sion’’—even when heard outside New York by a single judge) and value or “‘appraisement’’ cases (decided 
by asingle judge with aright to review before a three-judge “appellate term”’ of the court itself). In addition, 
in appeals from the Customs Court, the Court of Customs and Patent Appeals would judge the facts as well 
as the law in classification cases. See, S. Rept. No. 91-576, 91st Cong.; 1st sess. 13 (1969); H. Rept. No. 91-1067, 
91st Cong., 2d sess. 12 (1970). 

11S. Rept. No. 91-1067, 91st Cong., 2d sess. 3 (1970). 
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guage, section 2632 expresses the existence of an unrestricted trial of 
all issues in actions commenced in this court. 

The use of the term civil action is of paramount importance. The 
right to bring an action in court, be it of common law or statutory 
origin, is obviously indivisible from the right to a trial of the issues in 
that action. This can be viewed either as a right of the litigant or a 
power of the court. In this regard, Mr. Justice Grier stated that 
“Tilt is a doctrine of law too long established to require a citation of 
authorities, that, where a court has jurisdiction, it has a right to 
decide every question which occurs in the case * * *.”’ Peck et al. v. 
Jennes et al., 48 U.S. (7 How.) 612, 624 (1849). 

If the right of action is expressed in a statutory form, it is reasonable 
to expect any restriction on the right to a trial of the issues to be 
similarly expressed. It cannot be presumed that, without any indica- 
tion whatsoever, Congress designed an action which is intended to 
fluctuate on trial in accordance with the extent to which the issues 
may or may not have been explored on the administrative level.” 

The fact that the civil action provided for in 28 U.S.C. 2632 raises 
issues which may have been touched upon in earlier administrative 
stages, does not diminish the significance of the term ‘‘civil action.” 
For example, the statutory term “civil action” has been held to re- 
quire a trial de novo when used to describe the law suit which can be 
brought following an adverse administrative determination (after a 
full quasi-judicial hearing) of an employee’s discrimination complaint. 
Chandler v. Roudebush, 425 U.S. 840 (1976). 

The Chandler case resolved a conflict between the decisions of the 
courts of appeals concerning the nature of the judicial proceeding 
provided by section 717(c) of the Civil Rights Act of 1964." 

The statute permitted a Federal employee who had complained of 
employment discrimination to file a civil action against the head of 
the appropriate agency following either an adverse administrative 
determination of the complaint or administrative inaction. The 
Supreme Court reversed the lower courts’ holdings that the statute 
did not require a trial de novo. The Supreme Court rejected the view 
that the statute would be satisfied by a mere review of the adminis- 
trative record. In so doing, the Supreme Court relied on the plain 
meaning of the statute, the statement of the action in terms of the 
civil action available to private-sector employees (which was already 
established as de novo) and the legislative history. The Supreme 


12 Care must be taken not to confuse the restriction on the subject matter jurisdiction of the court (which 
is abundantly clear) with restrictions on the trial of issues which arise ‘‘within” its proper subject matter 
jurisdiction. 

138 As added by sec. 11 of the Equal Employment Opportunity Act of 1972, 86 Stat, 111, 42 U.S.C3 
2200(c)-16(c) (1970 ed., supp. IV). 
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Court singled out the “specific statutory authorization of a civil 
action” to distinguish the circumstances from those in which de novo 
review was not presumed. It thereby also distinguished cases involving 
review of agency action under the Administrative Procedure Act and 
cases in which the standards to be used or procedures to be followed 
were set forth in the relevant statutes. 

The Supreme Court’s distinction of United States v. Carlo Bianchi 
& Co., 373 U.S. 709 (1963), is particularly instructive. In the Bianchi 
case the Supreme Court held that Congress intended to limit judicial 
review when it provided in the Wunderlich Act * that the decision of 
a government agency on a question of fact arising under a “‘disputes”’ 
clause of a government contract, would be final and conclusive “unless 
the same is fraudulent or capricious or arbitrary or so grossly erro- 
neous as necessarily to imply bad faith, or is not supported by sub- 
stantial evidence.’”’ In contrast, the Supreme Court characterized 
section 717(c) of the Civil Rights Act of 1964 as follows: ® 

Here Congress has not “simply provided for review” but has 


affirmatively chosen to grant federal employees the right to 
maintain a trial de novo. 


In most instances, of course, where Congress intends review 
to be confined to the administrative record, it so indicates, either 
expressly or by use of a term like ‘“‘substantial evidence” which 
has “become a term of art to describe the basis on which an 
administrative record is to be judged by a reviewing court.” 
[Citation omitted.] 

In the circumstances presented in this countervailing duty action 
there are many additional, positive indications of the completeness 
of the judicial proceedings. 

The use of the phrase “‘contest the denial of a protest’? has in it 
no indication of any limitation on the trial of issues arising in this 
litigation. Literally, the phrase means to dispute the refusal to grant 
the requested relief, after that relief has been sought in the vehicle 
provided for administrative review. This statutory language is the 
broadest possible expression of the content of the civil action, given 
the fact that under the statute administrative relief must be exhausted 
before a civil action can be commenced. 

The action is therefore brought to contest the administrative 
refusal to grant relief. Beyond that refusal the nature of the particular 
administrative decision, action or proceeding which led to the dispute, 
has no bearing on the manner in which the court conducts the trial 
of the civil action, The civil action was not expressed by Congress as 
a function, or outgrowth, or contest of any single, underlying adminis- 


14 Act of May 11, 1954, 68 Stat. 81. 
15 Chandler v. Roudebush, supra, p. 862, 0.373 
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trative step. The power of this court to try the action is therefore the 
power to decide any issue which is relevant to a proper judicial deci- 
sion. Suppositions as to how a particular issue would be decided if a 
court was to scrutinize it in the absence of a specific, distinct statutory 
procedure, are irrelevant. 

It is particularly significant that the action is commenced in this 
court to “contest,” not to “review.” The former word carries no 
implication of restriction to a record and has no meaning other than 
a complete challenge to the final denial of relief at the administrative 
level. Congress has shown a complete familiarity with its power to 
restrict “reviews” in other areas by providing a specific provision for 
scope of review. See for example, the scope-of-review provision ap- 
plicable to certain orders of the Interstate Commerce Commission, 
the Federal Communications Commission, the Civil Aeronautics 
Board, the Federal Reserve Board and the Federal Trade Commis- 
sion, 15 U.S.C. 21(a) or, of course, the scope-of-review provision of 
the Administrative Procedure Act, 5 U.S.C. 706. Congress provided 
nothing of this sort with regard to actions in this court. In fact, 
Congress eliminated an appearance of the word “review” in the course 
of its 1970 revision. It repealed 28 U.S.C. 1583 * which formerly 
gave this court jurisdiction “to review on protest the decisions of any 
collector of customs.” It should be noted that the repealed language 
never gave rise to reviews of records in the sense desired by defen- 
dant. It was, in all probability, a use of the word review in its most 
general sense. In any event, the present statute, shorn of any refer- 
ences to review, no longer allows even room for confusion on this point. 

In addition to the very existence of this action and the plain mean- 
ing of the statutory language under which it is commenced, support 
for the unlimited nature of the trial of all issues of facts and law also 
derives from the requirement of consistency in the interpretation of 
statutes. 

This civil action could raise factual issues which originate in agency 
action taken after the administrative investigation and countervailing 
duty order of the Secrerary of the Treasury, i.e., the identity and 
quantity of the subject merchandise, the date of exportation and coun- 
try of exportation or the f.o.b. value of each tire on the date of importa- 
tion. As to these potential issues, the defendant concedes a ‘‘de novo” 
trial because these matters were decided by the district director with- 
out the creation of an administrative record. But it is not “who” makes 
the particular decision, or the degree to which administrative records 
are fashioned in the various phases of the administrative process which 


1 Act of June 25, 1948, ch. 646, Sec. 1, 62 Stat. 943. 
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determines the court’s scope of trial—‘‘not when a single, specific 
statutory cause of action has been provided which is not related to 
any one phase or level of the administrative proceeding.” Indeed, if 
this were not the case the Secretary of the Treasury could, by admin- 
istrative fiat, determine the extent to which the judicial power of the 
United States will apply to decisions made by him or his subordinates. 
This could be done by the simple expedient of making any chosen de- 
termination the subject of a recorded investigation on the administra- 
tive level. Carried to its logical conclusion defendant’s reasoning would 
permit the Secretary of the Treasury to conduct an administrative 
investigation into a question of valuation or classification; make a 
record; issue a ruling or order, and the subsequent court trial of the 
issue so decided would be confined to a review of the administrative 
record and limited to deciding whether the ruling was “‘reasonable.’’ 

Defendant’s attempt to distinguish between the trial of a classifica- 
tion or valuation dispute and a countervailing duty dispute founders 
on the same statutory shoals. The very same civil action that challenges 
the one, also challenges the other, and the statute itself draws no 
distinction between these challenges. Congress expressed no special 
treatment for matters which may have been the subject of investiga- 
tion, or the subject of some recorded proceeding by the administrative 
agency. 

There is no indication whatsoever in the statute to suggest that the 
nature of the trial of certain issues in these civil actions is to fluctuate 
in accordance with the manner in which the matter is treated at the 
administrative level. In fact, as noted earlier, even if the denial of 
the protest was based on a quasi-judicia! hearing the right to a civil 
action would mean a trial de novo, in accordance with the reasoning 
in Chandler, and in the absence of any contrary expression of legis- 
lative intent. 

The attempted distinction between the trial of classification and 
valuation issues and certain countervailing duty issues will not be 
imputed to a statutory scheme which expresses no distinctions between 
them. Such an attempt would only generate confusion and lack of 
uniformity in a statutory plan designed to foster a comprehensive, 
consistent, and exclusive system of justice in tariff matters. 

If, as defendant concedes, this civil action could raise a number of 
separate issues, some subject to complete trial while others would be 
decided upon a review of an administrative record, the source of this 
purported disparity in the scope of the trial obviously is not the single 
statute which allows the action. 
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B. Statutes Governing the Power of the Court 


We turn next to those statutes pertaining to the powers of the 
court and its conduct of actions commenced before it. In those sup- 
porting provisions there are further indications of the court’s power 
to try all issues of fact and law and no indication of limitations. In 
this respect, the technique used in Chandler of analyzing the related 
statutory terminology employed by Congress ” is revealing. We find 
the statutes replete with references to trials and devoid of any poten- 
jially limiting expressions such as “review.” Thus, in 28 U.S.C. 253, 
the Chief Judge of the Customs Court is empowered to designate 
judges to “try any case” and in 28 U.S.C. 255 he is authorized to 
designate three-judge panels in certain cases to “hear and determine 
any civil action * * *.” and in 28 U.S.C. 656 to designate judges to 
preside at a ‘‘trial or hearing.” 

In 28 U.S.C. 1582 the Customs Court is given exclusive jurisdiction 
of the civil actions authorized by section 2632. While in itself this pro- 
vision is of interest for the indication it gives of the subject matter 
jurisdiction of the court, it is of greater interest because of what it 
replaced. As noted earlier, the prior statute (28 U.S.C. 1583) gave the 
court exclusive jurisdiction ‘‘to review on protest the decisions of any 
collector of customs.” While this was no certain indication of a lesser 
scope of trial than presently exists, it clearly indicates the vestiges 
of the court’s administrative origins, and perhaps the origin of the 
confusion which persists today as to its powers. 

In 28 U.S.C. 2637 the parties before this court are given the right 
to introduce evidence “in any proceeding.” '* This right in itself is a 
clear indication that none of the actions conducted in this court are 
restricted by statute to a preexisting record. Hugo Stinnes Steel and 
Metals Co. v. United States, 80 Cust. Ct. 175, C.D. 4753 F. Supp. 94 
(1978) appeal pending. 

C. 19 U.S.C. § 1303 


The Countervailing duty statute 


Having found evidence of an unrestricted trial of all issues in the 
statutes dealing with this cause of action and with the court’s powers, 


17 425 U.S. at 845. 

%8 Although this provision explicitly contradicts defendant’s argument for restriction to an administrative 
record, it merely states the obvious. Actually ,this provision is a relic of a time when it was needed to furnish 
this elementary right in an administrative proceeding in which it might not otherwise have been available. 
See, sec. 28, subsec. 13, Tariff Act of 1909, act of Aug. 5, 1909, ch. 6, sec. 28, subsec. 13, 36 Stat. 99, 100. See 
also, sec. III, subsec. M, Tariff Act of 1913, act of Oct. 3, 1912, ch. 16, sec. III, subsec. M, 38 Stat. 187. It could 


hardly be argued that a special statutory provision is needed to allow parties to introduce evidence and 
cross-examine witnesses in an independent action in Federal court. 
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we move to the statutes which provide for the administrative assess- 
ment of countervailing duty and for the related proceedings in customs 
administrative review. 


The first statute examined is the statute pursuant to which the 
Secretary of the Treasury made the determination of the existence 
of a bounty or grant; the determination which led to the order upon 
which the assessment of duty contested in this action was based. 
Section 303, Tariff Act of 1930, act of June 17, 1930, C. 497, title IIT, 
part I, section 303, 46 Stat. 687. 


Whenever any country, dependency, colony, province, or other 
political subdivision of government, person, partnership, associa- 
tion, cartel, or corporation shall pay or bestow, directly or 
indirectly, any bounty or grant upon the manufacture or produc- 
tion or export of any article or merchandise manufactured or 
produced in such country, dependency, colony, province, or other 
political subdivision of government, and such article of mer- 
chandise is dutiable under the provisions of this act, then upon the 
importation of any such article or merchandise into the United 
States, whether the same shall be imported directly from the 
country of production or otherwise, and whether such article 
of merchandise is imported in the same condition as when ex- 
ported from the country of production or has been changed in 
condition by remanufacture or otherwise, there shall be levied 
and paid, in all such cases, in addition to the duties otherwise 
imposed by this act, an additional duty equal to the net amount 
of such bounty or grant, however, the same be paid or bestowed. 
The Secretary of the Treasury shall from time to time ascertain 
and determine, or estimate, the net amount of each such bounty 
or grant, and shall declare the net amount so determined or 
estimated. The Secretary of the Treasury shall make all regula- 
tions he may deem necessary for the identification of such 
articles and merchandise and for the assessment and collection 
of such additional duties. 


There is nothing in this statute which indicates a restriction of the 
court’s power to independently determine the existence of a bounty 
or grant if that issue arises in a civil action. In fact, this provision 
makes no mention of any particular means by which the existence of 
a bounty or grant was to be determined. The argument that the 
statutory scheme was for the ultimate legal action to be a review of 
the record of an administrative investigation is therefore highly 
problematical. 


It should be noted that a formal investigation was not required 
until the 1975 amendment, which expanded the administrative pro- 
cedures to be followed in arriving at a determination of the existence 
of a bounty or grant.’® But even had some statutory mandate for 


19 Act of Jan. 3, 1975, Public Law 93-618, title III, ch. 3, sec. 331(a), 88 Stat. 2049. 





CUSTOMS COURT 39 


formal investigation existed at the time relevant to this action, it 
would not have shown any legislative intention that the result of the 
investigation (or the fact that there was an investigation) should 
influence or control the scope of a later trial. 


D. Customs Administrative Statutes 


Of the statutes dealing with administrative proceedings in customs 
matters, 19 U.S.C. 1514, which provides for the finality of adminis- 
trative decisions, is of basic importance. 

If there were to be an expression of restriction of a later trial of 
issues arising from administrative action this is one of the places 
where one would expect to find it. In relevant part 19 U.S.C. 1514 
reads as follows: 

[Decisions of the appropriate customs officer, including the 
legality of all orders and findings entering into the same, as to— 


(1) the appraised value of merchandise; 

(2) mi classification and rate and amount of duties charge- 
able; 

(3) all charges or exactions of whatever character within the 
jurisdiction of the Secretary of the Treasury; 
the exclusion of merchandise from entry or delivery 
under any provision of the customs laws; 

(5) the liquidation or reliquidation of any entry, or any 
modification thereof; 

(6) the refusal to pay a claim for drawback; and 

(7) the refusal to reliquidate an entry under section 520(c) 
of this act [19 U.S.C.S. 1520], 


shall be final and conclusive upon all persons (including the 
United States and any officer thereof) unless a protest is filed in 
accordance with this action, or unless a civil action contesting 
the denial of a protest, in whole or in part, is commenced in the 
U.S. Customs Court in accordance with section 2632 of title 28 
of the United States Code [28 U.S.C.S. 2632] within the time 
prescribed by section 2631 of that title. 

This provision is completely free of any legislative expression of 
the standards by which the disputed administrative decisions are 
to be judged in court. The contrast between this provision and the 
provision for the finality of agency decisions under the Wunderlich 
Act, discussed in connection with United States v. Bianchi & Co., 
supra, is clear. This provision does not contemplate judicial review 
of administrative records and does not contain any expressions which 
would limit the inherent power of the court to decide all issues of 
fact and law arising in the actions before it. 

Moreover, section 1514(a) explicitly makes the finality of “all 
orders and findings entering into the [decisions of the appropriate 
customs officer]’’ subject to a civil action commenced in this court. It 
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would be difficult to fashion a more complete expression of the totality 
of administrative activity which is subject to challenge in court. In 
conjunction with 28 U.S.C. 6632 this provision forms part of a distinct 
statutory scheme in which the action for judicial relief in these tariff 
areas was specifically expressed by Congress without limitation or 
restriction. Accordingly, those cases expressing standards of judicial 
review for administrative proceedings in the absence of distinct 
statutory provisions granting access to the courts *° and those cases 
dealing with statutes that explicitly restrict review™ are 
distinguishable. 
II. CounrEervaitine Dury Cases 


As mentioned at the outset of this opinion, it is also important that 
the restrictions espoused by defendant have not been adopted by the 
courts although a history of litigation on the subject of countervailing 
duties exists. The passing mention * of “the administrative record we 
review in this case,” in a ruling on the admission of evidence, is tenuous 
support for so important a restriction and must be viewed as an un- 
explained deviation from the norm. 

In a number of countervailing duty cases it is clear that factual 
evidence was introduced in this court, in addition to that which was 
gathered by the Secretary of the Treasury. Such alleged generators of 
bounties and grants as a Uruguayan multiple exchange rate * and 
German currency values and trade practices * have been the subject 
of proof on trial in the court. 

In fact, the matter was explicitly discussed in V. Mueller & Co. v. 
United States, 28 CCPA 249, C.A.D. 152 (1940) in which the Court of 
Customs and Patent Appeals held that the Secretary of the Treasury, 
in making a decision to order the assessment of countervailing duties 
did not have to set forth the particular manner in which the bounty or 
grant was paid or bestowed. The court then stated: (28 CCPA 257) 


We do not mean to be understood as holding the appellant 
[importer] had not the right to bring forward any questions of 
fact relating to the transaction and have them tested by the 
applicable law, but the burden of showing the facts in detail rested 
upon it, and it was not incumbent upon the secretary to go further 
than he went in this regard. [Italic supplied.] 


20 Camp v. Pitts, 411 U.S. 138 (1973); Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402 (1971): Dunlop 
v. Bachowski, 421 U.S. 560 (1975). 

21 Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council, Inc. v. United States, 435 
U.S. 519 (1978). 

2 In American Express Co. v. United States, 67 Cust. Ct. 141, 143, C.D. 4266 (1971) aff'd 60 CCPA 86, 
C.A.D. 1087 (1978). 

23 Energetic Worsted Corp. v. United States, 51 Cust. Ct. 55, C.D. 2418 (1963) reversed. Same v. Same, 53 
CCPA 36, C.A.D. 874 (1966). 


24 F. W. Woolworth Co. v. United States, 3 Cust. Ct. 236, C.D. 244 (1939), affirmed. 28 CCPA 239, C.A.D. 
151 (1940). 
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Generally, in cases involving the assessment of counter-vailing duties 
the parties have always had the right to introduce evidence concerning 
the factual issues in the case. If, for the most part, they chose to rely 
on the facts ascertained by the Secretary of the Treasury, the re- 
liance was not under compulsion but was only due to a lack 'of 
dispute as to the facts. Needless to say, the right to introduce evidence 
in court is possessed by both parties and both may conceivably benefit 
from the exercise of that right. 

It is also clear that this court’s standard of judging the question of 
the assessment of countervailing duty has always been the standard 
of correctness under the law. See, Zenith Radio Corp. v. United States, 
437 U.S. 433 (1978). That standard of decision is the traditional 
standard for legal actions which are not mere reviews of administra- 
tive records. 

The less rigorous standard of whether the action or determination 
of the Secretary of the Treasury was reasonable, arbitrary, or capri- 
cious is not applicable in these matters. That lesser standard generally 
may apply in judicial review obtained under the Administrative Pro- 
cedure Act or general principles of judicial review of administrative 
actions. As must be reiterated, this action is an independent civil 
action, not derived from rights or powers of “review” in the limited 
sense. 

Because the action in this court is an independent civil action and 
because the civil action is not stated in terms of review of any partic- 
ular administrative proceeding and does not contain any limitations 
on scope or standard of review or references to external sources of any 
kind, there is no reason to look to the Administrative Procedure Act 
or general principles of judicial review of administration action. Con- 
eress was quite capable of specifying the applicability of the Admin- 
istrative Procedure Act in this area if it chose to do so. As noted earlier, 
Congress was equally conversant with those terms which might indi- 
cate the existence of something less than a complete trial of all the 
issues. 

If the court is to make an independent judgment as to whether the 
statutory conditions existed for the assessment of the contested duty 
it cannot be confined to an administrative record.” This is particularly 
the case when that record is not required by statute. The fact that 
plaintiff here may have been allowed to submit information in the 


25 To experienced lawyers it is commonplace that the outcome of a lawsuit—and hence the vindication of 
legal rights—depends more often on how the factfinder appraises the facts than on a disputed construction of 
a statute or interpretation of a line of precedents. Thus, the procedures by which the facts of the case are 
determined assume an importance fully as great as the validity of the substantive rule of law to be applied. 


And the more important the rights at stake the more important must be the procedural safeguards surround- 
ing these rights. 


Speiser v. Randall, 357 U.S. 513, 320, 321 (1957). 
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investigation does not affect the analysis that the statutory scheme 
contemplates that the first mandatory, unrestricted hearing of all 
disputed issues of fact and law shall be in the Customs Court. 

In sum, the scope of authority of this court is not limited to review- 
ing administrative records. This court does not review the record of a 
proceeding by which the protest was denied. It does not review the 
record of a proceeding by which the duty was assessed. It does not 
review the record of the proceedings in which underlying facts such 
as the existence of a bounty or grant were determined. It does not 
review anything in the sense of a review confined to a record. It hears 
and determines the factual and legal issues in an independent action. 


III. Tae Historicaut anp CoNSTITUTIONAL ASPECTS OF THE ACTION 


Defendant’s argument for restrictions on the scope of trial in the 
form of limiting the court to review of the record of an administrative 
investigation and to a “reasonableness” standard of decision over- 
looks other important aspects of this action. These are the true object 
of the action, its historical nature, and its due process implications, 
all of which are interrelated. 

The true practical and historical purpose of this action is the 
recovery of duty alleged to have been unlawfully exacted. The action 
is not generated by the investigation of the Secretary of the Treasury 
or the conclusion it reached. In fact, plaintiff had to wait until the 
Secretary’s decision that a bounty or grant was being bestowed became 
embodied in an exaction of duty and until its administrative protest 
against that exaction was denied before it could commence an action 
in this court. Plaintiff had and has no right to immediate judicial 
review, directed at the administrative determination that the articles 
it was importing or planning to import were benefiting from a bounty 
or grant. Accordingly, there is absolutely no reason to subject the 
additional aggrievement to limitations which imply that the action 
was only aimed at the initial administrative determination. In reality, 
plaintiff has resorted to an action which is the current statutory 
substitute for the common-law actions by which excessive duty pay- 
ments originally were recovered. As such, there are definite consti- 
tutional limits to the alterations which may be made in the trial of 
the action. See, Anniston Mfg. Co. v. Davis, 301 U.S. 337, 343 (1936). 

Originally, an action to recover duties was a common-law action 
in “assumpsit,” with trial by jury based on an implied promise by the 
Government official (the Collector of Customs) to refund money which 
the law did not authorize him to collect.”° Elliot v. Swartwout, 35 U.S. 


22 In its historical analysis this opinion relies heavily on material contained in Joseph BD. 
Lombardi’s “The United States Customs Court—A History of Its Origin and Evolution” 
(1976) (U.S. Customs Court Library). 





CUSTOMS COURT 43 


103, 10 Pet. 137 (1836). Cf. Stone v. White, 301 U.S. 532, 534, 535 
(1936). 

The collectors began accumulating enormous funds to protect 
themselves against possible liability. In some cases, defalcations and 
embezzlements occurred. This led to the passage of a law in 1839 
requiring the collectors to pay the collected duties immediately to the 
U.S. Treasury.” That act also provided that ‘‘* * * whenever it 
shall be shown to the satisfaction of the Secretary of the Treasury 
that in any case of unascertained duties, or duties paid under protest, 
more money has been paid to the collector * * * than the law 
requires should have been paid, it shall be his duty to draw his warrant 
upon the treasurer in favor of the person or persons entitled to the 
overpayment, directing the said treasurer to refund the same out of 
any money in the treasury not otherwise appropriated.” In Cary v. 
Curtis, 44 U.S. (3 How.) 236 (1845) the Supreme Court held that this 
statute terminated the common-law action against the collector. 
However, strong dissents by Justices Story and McLean led quickly 
to an explanatory act ** in which Congress declared that nothing in 
the 1839 law should be construed as taking away from the importer 
the right to maintain an action at law against the collector providde 
the payment was made under protest. 

Although the rationale of Justice Story’s dissent is not fully reflected 
in the recent Customs law decisions, it is nevertheless a reminder 


that there is an irreducible core of legal rights possessed by one who 
has been subjected to an illegal duty by government officials. The 
courts are the only secure safeguard for those rights. This was the 
jurisprudential ground upon which Justice Story relied when he stated 
at 44 US. 253: 


I know of no power, indeed, of which a free people ought to be 
more jealous than of that of levying taxes and duties; and yet if 
it is to rest with a mere executive functionary of the government 
absolutely and finally to decide what taxes and duties are leviable 
under a particular act, without any power of appeal to any 
judicial tribunal, it seems to me that we have no security what- 
soever for the rights of the citizens. 

Justice Story’s opinion was discussed in a law review article by 
Judge George Stewart Brown of this court. 26 Va. L. Rev. 759 (1940). 
The following perceptive comments are found at page 767. 

This brilliant opinion by Judge Story is seldom quoted by 


lawyers in their briefs, and by judges in their opinions, probably 
because of the conventional report of it as a dissent, although 


27 Act of Mar. 3, 1839, ch. 82, sec. 2, 5 Stat 339, 348-349. 
% Act of Feb. 26, 1845 (5 Stat. 727, also in footnote at 5 Stat. 349). 
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it would often be appropriate authority in cases dealing with 
the intent and purpose of Congress in establishing a statutory 
judicial review in matters of taxation, in substitution for the 
common law remedies. This is probably because the legal inci- 
dent, the subject of this paper, through the prompt action of 
Coneress, which made it the law of the land so soon after being 
filed, is not generally known. Certainly a dissenting opinion 
which thus immediately became the law is sound authority to 
quote. 

The original common law remedy for the recovery of taxes 
illegally collected was so broad and all inclusive upon both ques- 
tions of fact as well as questions of law that to give a narrower, 
less inclusive construction to the present statutory remedies 
would seem to be inadmissible as in degradation of the common 
law. Statutes giv ing a right to sue the government where no remedy 
existed before, such as many matters coming before the Court of 
Claims, are, of course, subject to a strict construction. The con- 
verse, however, is true about statutes which perfected and improved 
and made applicable to modern conditions, an ancient common law 
remedy which had always existed, to protect the citizens’ elementary 
right not to be taxed illegally. 

There is a widespread and spirited discussion now going on in 
the Law Reviews over what is called administrative law, govern- 
ing suits between the government and its citizens. The particular 
phase of administrative law now being extensively debated is 
how far, that is, to what extent, should there be a judicial review 
of administrative governmental action. Mr. Justice Story vn the 
quoted opinion presents seemingly unanswerable arguments that, so 
jar as taxation vs concerned, which may be in a class by itself, such 
judicial rev iew of administrative action must necessarily include a 
review of the facts as well as the law in order to be effective and to 
establish complete justice between the citizen and his government. 
[Italic supplied.] 


The principles expressed by Justice Story continued to be followed 
by Congress in later years. In 1864, legislation continued the right 
of action against the collector but the maintenance of the action was 
not allowed unless an appeal to the Secretary of the Treasury was 
decided, or not acted upon, within certain time limits.?® This develop- 
ment was characterized as follows in Arnson v. Murphy, 109 U.S. 
238, 243 (1883 


* * * [I]t is apparent that the common-law action recognized 
as appropriate by the decision in Elliot v. Swartwout, * * * has 
been converted into an action based entirely on a different prin- 
ciple—that of a statutory liability, instead of an implied promise— 


22 Act of June 30, 1864, 13 Stat. 214: 
An earlier 1857 law displayed a similar framework but not in connection with disputes as to the amount 
of duty and is therefore not regarded here as the origin of the administrative review prerequisite to the 
commencement of an action. See, Barney, Collector v. Watson, et ab., 92 U.S. 449 (1875). 
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which, 7f not originated by the act of Congress, yet is regulated, 
as to all its incidents, by express statutory provisions. [Italic 
supplied.] 

The decision in the Arnson case was to preclude the application of 
a ‘State’ statute of limitations to the Federal action for recovery of 
duties. Inherent in the Supreme Court’s opinion was the recognition 
that the original common-law action was at the core of the statutory 
procedural framework. 

The Arnson opinion also reveals that the statutory action was re- 
lated to the nascent administrative review only insofar as the ad- 
ministrative steps were a procedural prerequisite to the commencement 
of a court action. The court action, therefore, clearly was not a review 
of administrative proceedings but was the statutory continuation of 
a preexisting common-law right of action. 

In the Customs Administrative Act of 1890 the function of the 
Secretary of the Treasury, in deciding disputes regarding the pay- 
ment of duty at the administrative level, was transferred to nine 
general appraisers.*° Although this act ended the availability of a trial 
by jury, the availability of a full trial before a court was maintained 
by a provision allowing the introduction of new evidence for use by a 
circuit (district) court in reviewing the questions of law ‘‘and fact” 
involved in the decision of the general appraisers.* 

Thereafter, the general appraisers gradually took on the basic 
powers of a court so that when appeals to the circuit court were limited 
to the record of the Board of General Appraisers” and when the 
Court of Customs Appeals was created in 1909 and substituted as 
the exclusive appellate tribunal in Customs lawsuits, the Board of 
General Appraisers occupied the position formerly held by the circuit 
(district) courts.* The same act that created the Court of Customs 
Appeals specifically gave the Board the powers of a circuit (district) 
court to conduct trials. Thus, the right to a complete trial of the 
relevant issues was maintained, albeit on the administrative level. 

Although a jury trial was eliminated, the proceeding before the 
Board was a simulacrum of the proceeding formerly held in a circuit 
(district) court. In other words, although the trial of issues in a disputed 
exaction of duty was held at the administrative level, in scope the 
trial was never intended to be less than a continuation of the complete 
trial held at common law. Congress never went so far as to transform 
it into an action of lesser magnitude or a mere review of administra- 
tive actions or proceedings. 


% Act of June 10, 1890, ch. 407, sec. 12, 26 Stat. 131: 

31 Td., see: 15. 

® Act of May 27, 1908, ch. 205, sec. 2, 35 Stat. 403, 4043 
83 Act of Aug. 5, 1909, ch. 6, sec. 29, 36 Stat. 11. 
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From this perspective, the later historical occurrences, the formal 
naming of this court in 1926 * the perfection of its independence in 
the Tariff Act of 1930, its integration into the Federal judicial system 
in 1948, and the declaration of Congress in 1956 that it was a con- 
stitutional court, established under article III of the Constitution *” 
all represent a single consistent line of development. The common 
purpose was to harmonize the court’s forms and powers with the 
actions it tried. 

The legislative history of the 1956 act showed a clear recognition of 
the fundamental nature of the actions belonging within the subject 
matter jurisdiction of the Customs Court. The report of the House 
Committee on the Judiciary ** stated in part as follows: 


The Customs Court, and its predecessor, the United States 
Board of General Appraisers, has jurisdiction in a class of cases 
in law which arise under the Constitution, the laws of the United 
States, and the treaties made, or which shall be made, under their 
authority. This subject matter has always been a type of case at law 
to which the judicial power extended by virtue of article III of the 
Constitution of the United States. The customs cases within the 
jurisdiction of the court have also been controversies to which the 
United States was a party and to which the judicial power attached. 


There has never been any revisory power in the executive or 
legislative branch of the Government over the judgment of the 
court or its predecessor, the Board of General Appraisers. The 
judgments of the court have always been final and conclusive and 
binding on all parties interested, including the United States and 
all of its officers. 


Thus the committee is of the opinion that this legislation should 
be enacted to remove all doubt as to the status of the Customs 
Court as a court established under article IIT of the Constitution. 
[Italic supplied.] 


This short historical review shows that there has been a steady 
continuous clarification by Congress of the position and power of 
this court. The action in this court, as it has emerged from its his- 
torical permutations, is still the statutory substitute for the common 
law action for recovery of duty. This court itself has emerged as the 
equivalent of the district courts in the trial of these matters.®® 


#4 Act of May 28, 1926, ch. 411, 44 Stat. 660. 

35 47 Stat. 596-737. 

% Act of June 25, 1948, ch. 646, 62 Stat. 869, 899. 

3 Act of July 14, 1956, ch. 589, 70 Stat. 532. 

38H. Rept. No. 2348, 84th Cong., 2d sess. 2, reprinted in (1956) U.8. Code Cong. & Ad. News, vol. 2, 3122 
3123. 

8 The exclusion of the subject matter jurisdiction of the Customs Court from that of the district courts 
in 28 U.S.C. 1340 is a further reflection of this state of affairs: 


The district courts shall have original jurisdiction of any civil action arising under any Act of Congress 


providing for internal revenues, or revenue from imports or tonnage except matters within the jurisdiction 
of the Customs Court. [Italic supplied.] 
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In the 1970 act Congress further perfected this equivalence. The 
independent right of action emerged from the indistinct state in which 
it had existed for 80 years. The proceeding in this court is now called 
by its rightful name, a civil action. The action is now recognized as 
the latest embodiment of a proceeding which had a historical and 
legal existence antedating the administrative process. It is not subor- 
dinate to, or a further step in, the administrative process. It does not 
take its shape therefrom. 

The only relationship between the two is one of procedural sequence 
and jurisdictional definition. The administrative process must be 
completed before the right of action in court can be asserted and only 
those matters which are protested on the administrative level can 
come within the subject matter jurisdiction of the court. 

Thus, any claim that the trial of issues in this action is limited to a 
review of administrative investigations, or that the court’s function 
is restricted to an evaluation of “administrative reasonableness” runs 
counter to the true historical nature of the action for the recovery of 
duties. Such a claim is inconsistent with a long line of manifest legis- 
lative intent that a forum be available for the complete trial of such 
cases, and that the forum be equipped with the powers necessary to 
insure a complete trial of all issues. 

The restrictions advocated by defendant would also present serious 
constitutional problems. To the extent that the present action is still 
a statutory substitute for an original common law action, a further 
alteration of the action to the point where a principal issue is finally 
determined only by means of an administrative investigation would 
destroy the last vestiges of a complete judicial hearing. Thus, the 
basic fairness of the substituted proceeding would be placed in ques- 
tion. See, Anniston Mfg. Co. v. Davis, supra. The Supreme Court has 
expressed its concern “that traditional forms of fair procedure not be 
restricted by implication or without the most explicit action by the 
Nation’s lawmakers, even in areas where it is possible that the Con- 
stitution presents no inhibition.” Greene v. McElroy, 360 U.S. 474, 
496 et seq., 509 (1958). 

In addition, the proposed restrictions would raise the spectre of a 
deprivation of property without due process of law. Presently, this 
judicial forum is the guarantor of due process of law in the determina- 
tion of disputes involving import duties. Dart Export Corp. et al. v. 
United States, 43 CCPA 64, C.A.D. 610 (1956). This availibility of due 
process of law is required whether or not the importation of merchan- 
dise itself is characterized as a right or a privilege. Graham V. Richard- 
son, 403 U.S. 365, 374 (1971). Moreover, regardless of whether there 
is a constitutional status to the right to import merchandise, those 





48 CUSTOMS COURT 


who engage in importation have a right to be free of illegal and 
excessive exactions of duty. Elementary fairness requires the same or 
equivalent process of law for relief from illegal and excessive exactions 
of duty as for illegal and excessive assessments of taxes in the domestic 
sphere. See, 26 U.S.C. 7422 in conjunction with 28 U.S.C. 1346. See 
also, 26 U.S.C. 6213. 

In sum, the restrictions advocated by defendant, contradict the 
plain meaning of the relevant statutes, are inconsistent with case law 
and the history of the action, and pose serious constitutional problems. 


IV. Tue Score or TriAu or Otuer Issurs 


Defendant’s argument for a limitation on the scope of trial of the 
issue of the existence of a bounty or grant also relies upon limitations 
expressed with regard to other issues arising in actions in this court. 
Specificially, defendant refers to cases involving the correctness of 
tariff treatment under the flexible tariff provisions of section 336 of 
the Tariff Act of 1930 and the Anti-Dumping Act of 1921. 

Both of these tariff statutes have a certain structural resemblance 
to the assessment of counterfailing duty. Generally speaking, the 
assessment of these duties is made pursuant to an administrative 
determination which follows other statutorily required administrative 
investigations into underlying conditions. Under the flexible tariff 
provisions the proclamation by the President of a change in duty is 
preceded by a report of the International Trade Commission. This 
report considers whether the existing tariff rate fails to cure an im- 
balance between the costs of production of domestic and foreign 
products and recommends a modification necessary to remedy this con- 
dition. In the case of antidumping duties, the assessment of duty is 
made following a determination by the Secretary of the Treasury that 
certain merchandise is being sold at less than fair value and a deter- 
mination by the International Trade Commission that an American 
industry is being injured thereby. (Both determinations were formerly 
made by the Secretary of the Treasury.) 

Careful study of the decisions expressing or perpetuating the concept 
of a limitation on the scope of trial of certain issues reveals to the 
court that the reasons offered for the limitations are either entirely 
distinguishable, incapable of exact determination, or so rooted in out- 
dated procedures and particular historical antecedents that they are 
no longer consistent with present circumstances. 


A. Flexible Tariff 


The rationale offered for a limited scope of trial in actions con- 
testing duty assessments under the flexible tariff statutes was based 
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on statutory interpretation. In holding that the Customs Court may 
not judge the correctness of the Tariff (Trade) Commission’s use of a 
particular period of time for the ascertainment of the value of the 
Japanese yen (for the purpose of determining the Japanese cost of 
production) the Supreme Court in United States v. Bush & Co., 310 
U.S. 371 (1940) stressed the discretionary nature of the subsequent 
Presidential decision to proclaim a rate modification. It found the 
legislative grant of this discretion in the statutory use of the words 
‘if, in his judgment.” In the view of the Bush decision this indicated 
an intention to make the President’s judgment and the underlying 
facts immune from judicial scrutiny. 

The existence of presidential discretion in proclaiming a tariff 
modification distinguishes the flexible tariff from the countervailing 
duty. In countervailing duty the Secretary of the Treasury has no 
discretion in ordering the assessment of additional duties. American 
Express Co. v. United States, 60 CCPA 86, 93, 472 F. 2d 1050 (1973). 

It should be carefully noted that the freedom of the Secretary of the 
Treasury to decide how to investigate the existence of the bounty 
or grant is not the sort of discretion on which the Supreme Court relied. 
The Supreme Court in Bush found discretion in making the ‘“ultimate’”’ 
decision, not discretion in how to conduct a preliminary investigation.*° 

Therefore, the presidential discretion in flexible tariff matters is 
distinguishable from the power of the Secretary of the Treasury in 
countervailing duty matters. 

In addition, further study of the presidential “discretion” calls 
into question whether it is indeed a legislative expression of the insula- 
tion of the underlying facts from judicial scrutiny. When the flexible 
tariff provision of section 315 of title III of the Tariff Act of 1922 *' was 
first challenged as an unconstitutional delegation of legislative power 
to the President it was upheld by the Supreme Court on the grounds 
that “If Congress shall lay down by legislative act an intelligible 
principle to which the person or body authorized to fix such rates 
is directed to conform, such legislative action is not a forbidden dele- 
gation of legislative power.” Hampton & Co. v. United States, 276 US. 
394 at 409. 

The Supreme Court followed with an approving repetition of the 
reasoning used forty years earlier to uphold the consitutionality 


40 If the sort of thing the Secretary of the Treasury does in deciding how to go about investigating the exist- 
ence of a bounty or grant is considered discretionary in the full sense, then practically everything done in 
customs administration can be considered discretionary and the facts underlying any administrative decision 
will be insulated from judicial scrutiny. The trial of even basic classification and valuation actions in this 
court could thereby be thrown into disarray. 

4) Actof Sept. 21, 1922, ch. 356, 42 Stat. 858, 941. 
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of legislation granting the President power to suspend the free im- 

portation of certain articles. The court stated as follows (p. 410): 
[NJothing involving the expediency or just operation of such 
legislation was left to the determination of the President; that 
the legislative power was exercised when Congress declared that 
the suspension should take effect upon a named contingency. 
What the President was required to do was merely in execution 
of the act of Congress. It was not the making of law. He was the 
mere agent of the law-making department to ascertain and declare 
the event upon which its expressed will was to take effect. (Italic 
supplied.] 

Tt therefore seems that ‘“lack’’ of discretion in its application saved 
the flexible tariff from unconstitutionality, while the ‘existence’ 
of discretion in its application insulated the substance of the flexible 
tariff determination from judicial scrutiny. A possible reconciliation 
of this apparent contradiction is to consider the Bush decision as 
actually focusing on the power of the President to select a new rate. 
The calculation of the change in rate needed to equalize differences 
in the domestic and foreign costs of production would be the judgment 
which the Bush decision saw as discretionary and immune from 
judicial probing. But the underlying determination that the condition 
exists which requires the proclamation of a new rate, (i.e., the “‘exist- 
ence” of a difference between the foreign and domestic costs of produc- 
tion which is not equalized by the statutory duties) is the ‘named 
contingency” or the declared “event” or the “intelligible principle” 
to which the act of the President must conform. Thus, the phrase 
“in his judgment” refers to the judgment by the President that the 
proposed rate changes will equalize the differences in costs of produc- 
tion, not to a judgment he makes that the differences exist. 

This court should, under this analysis, judge whether the contin- 
gency named in the statute had occurred. This court would not be 
doing so as a form of review over the Trade Commission or the 
Presidential decision but in the exercise of its judicial powers to judge 
a fundamental issue in a lawsuit challenging the ultimate imposition 
of duty. The fundamental issue would be whether the conditions 
described in the statute as a necessary basis for the change of tariff 
rate did, or did not, exist. 

In this respect the court’s function would be the same as it is in a 
countervailing duty case or in any other case in which it is judging an 
issue of conformity to a statutory standard. Did an inequality in costs 
of production exist? Did a bounty or grant exist? Did an export value 
exist? Did a chief use exist? The development of distinctions between 
the trial of these issues is artificial and inconsistent with the statutory 
scheme now in effect. It is also inimical to the existence of a clear and 
uniform system of justice in tariff disputes. 
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It may be observed in passing that even this reconciliation of the 
Hampton case and the Bush case does not fully resolve the problems 
posed by the latter case. The only complete answer may be that the 
measure of discretion discerned in Bush was sufficient to preclude 
judicial scrutiny only in light of the formerly indistinct legislative 
expression of the judicial power in that area. Important changes have 
since taken place, among which are the congressional clarification of 
the status of this court and the recognition of the independent and 
distinct nature of the actions over which it has jurisdiction. 

A consistent and uniform standard of justice now requires that no 
issue arising within the subject matter jurisdiction of this court be 
insulated from complete examination and determination without the 
most explicit direction by Congress. If the issue is the conformity of 
the administrative action to an intelligible principle expressed by 
Congress it is for this court to decide it. Absent an explicit restriction 
on the court it does not matter what official or body took the disputed 
action or with what putative discretion it was taken. 

In the area of judicial review pursuant to the Administrative Pro- 
cedure Act, the Supreme Court has characterized nonreviewability 
of administrative action as “an exception which must be demon- 
strated.” Barlow v. Collins, 397 U.S. 159, 166 (1969). See also, Abbot 
Laboratories v. Gardner, 387 U.S. 136, 140, 141 (1966). It follows that 
when Congress has provided a specific and independent action to 
obtain relief from administrative aggrievement and has provided a 
specialized and exclusive judicial forum, a constraint on the trial of 
a particular issue must be demonstrated with the utmost specificity. 

For these reasons the court would conclude that there are no longer 
any grounds to perpetuate or expand past restraints on this court 
on the subject of flexible tariffs, or to limit this court’s scrutiny of any 
issue relevant to the decision of an action within its subject matter 
jurisdiction. 

In addition to its distillation as a product of discretion in United 
States v. Bush & Co., supra, the flexible tariff restriction on this 
court’s scope of trial can be followed back in time as well through 
United States v. S. Leon & Co., 20 CCPA 49, T.D. 45677 (1932) and 
United States v. Sears, Roebuck & Co., 20 CCPA 295, T.D. 46086 
(1932) to its origin in cases seeking to challenge the value of foreign 
money as ascertained by the Director of the Mint and proclaimed by 
the Secretary of the Treasury (United States v. Klingenberg, 153 US. 

3 infra) and even beyond, to cases seeking to challenge the deter- 
mination by the Secretary of War that certain bridges were an un- 
reasonable obstruction of free navigation. Monongahela Bridge Co. v. 
United States, 216 U.S. 177 (1910). 
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These cases are also relied upon in decisions expressing a restriction 
on this court’s scope of trial in antidumping duty cases and will be 
more thoroughly discussed in the next section of this opinion. For the 
moment, however, it suffices to say that a study of these decisions 
reveals them to be of questionable relevance today. 


B. Dumping Duty 


In addition to its reliance on restrictions expressed in flexible tariff 
cases, defendant relies on restrictions expressed in cases involving 
antidumping duty. As mentioned, the assessment of antidumping duty 
is preceded by a dual determination: Sales of the importation at less 
than fair value and resulting injury to a domestic industry. Restric- 
tions on the court’s power to judge the facts of the matter, that is to 
say, whether sales at less than fair value and injury existed have indeed 
been expressed and followed. Most recently the restrictions have been 
expressed in the form of discovery orders which apparently indicate 
that the object of the discovery is to enable this cout to review the 
record of the International Trade Commission’s injury finding and to 
decide whether the finding was “among other things, arbitrary, an 
abuse of discretion or otherwise contrary to law.’”’ Pasco Terminals, 
Inc. v. Uniied States, 81 Cust. Ct. , C.R.D. 78-3 (1978). This 
reflects a line of decision going back, without clarification, through 
Imbert Imports, Ine. v. United States, 60 CCPA 123, C.A.D. 1094, 
475 F. 2d 1189 (1973) and City Lumber Co. v. United States, 59 CCPA 
89, 457, F. 2d 991, C.A.D. 1045 (1972) to Kleberg & Co. v. United 
States, 21 CCPA 110, T.D. 46446 (1933). The oft-quoted language of 
the Kleberg decision reads as follows: 

It is equally well established by the authorities that if the 
Secretary of the Treasury has proceeded in the method prescribed 
by the Congress, we may not judicially inquire into the correct- 
ness of his conclusions. The constitutionality of the law under 
which he proceeds having been once determined, then the judi- 
cial power extends only to a correction of his failure to proceed 
according to and within the law. United States v. Sears, Roebuck 
& Co. supra; Clarke v. United States, 17 C.C.P.A. (Customs) 420, 
T.D. 43866; United States v. Tower & Sons, 14 Ct. Cust. Appls. 
421, T.D. 42058; United States v. Central Vermont Railway Co., 
17 C.C.P.A. (Customs) 166, T.D. 43474. 

This being the state of the law, we are not at liberty here to 
go into an investigation as to whether the facts shown on the 
trial below justified the issuance of the order complained of. 
Under the statute, the Secretary was not confined to any par- 
ticular source of information or means of investigation. Further- 
more, such information as he might obtain was not open to public 
inspection, unless he felt that the public interest so required. 
Norwegian Nitrogen Products Co. v. United States, 20 C.C.P.A. 
(Customs) 27, T.D. 45674, affirmed in 288 U.S. 294. 
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The above quotation will be referred to as the Kleberg restriction. 
The cases cited in its support show that it has four roots. The first is 
in flexible tariff cases. The second is in foreign currency value cases. 
The third is in directed assessment cases, and the fourth is in cases 
dealing with the power of the Board of General Appraisers in reap- 
praisement matters. 

In the sources of its reasoning and in its assumptions, the Kleberg 
restriction represents a concept of judicial power and authority which 
is no longer an accurate reflection of congressional intent. 

The Kleberg restriction depends upon an acceptance of the premises 
that the raising, in this court, of an issue regarding the existence of 
injury, or sales at less than fair value, implies a review of a particular 
administrative proceeding. But, as was pointed out earlier in this 
opinion, when a party contests an assessment of duty and raises the 
above issues in the Customs Court it does so, not by virtue of a right 
to judicial review of any particular underlying administrative pro- 
ceeding, but as the consequence of the right to bring an independent 
civil action for the recovery of duty. The party therefore has a right to 
have all the issues in that action tried on the record made before the 
court. Included in the issues may be the question of whether the 
conditions named in the statute as prerequisites to the assessment of 
duty existed or did not exist. The power of an administrative agency to 
decide that question for itself is not a bar to the determination of that 
same question by the court, unless the power of the court to decide 
issues in a civil action is somehow expressly limited. The continued 
viability of the Kleberg restriction must be questioned in light of the 
present statutory framework for the trial of issues in independent 
civil actions. The present statutory arrangement displays no restrictive- 
ness and does not permit the inferences which might have been drawn 
from the statutory scheme in effect when the cases on which the Kleberg 
restriction is based were decided. We now turn to an examination of 
those cases. 

1. Flexible tariff root 

As noted earlier, the flexible tariff issue restriction was crystallized 
in the Bush opinion as being a matter of statutory interpretation. 
The statute revealed in its language a grant of “discretion” to the 
President to make a judgment of what new rate of duty would correct 
a disparity between the costs of production of domestic and foreign 
articles (when the disparity was not equalized by the existing rate of 
duty). In this light the anti-dumping statute is not comparable. In 
none of its forms ” did the Anti-Dumping Act grant discretion in the 


#2 At one time the Secretary of the Treasury determined both whether imported merchandise was sold 
at less than fair value and whether a U.S. industry was being injured as a consequence. 
Act of May 27, 1921, ch. 14, title IT, sec. 201, 42 Stat. 11. 
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complete sense in which it was found in Bush. Accordingly, insofar 
as the Kleberg restriction relies on the flexible tariff restriction, it 
is subject to the same distinctions and disabilities previously discussed. 
2. The foreign currency root 


The flexible tariff issue limitation joins the second root of the Kle- 
berg restriction, which is the conclusiveness of the Secretary of the 
Treasury’s proclamation of the value of foreign currency (foreign 
“coin’’) as estimated by the Director of the Mint. Thus, we move from 
the “discretion” of an administrative action to its legislatively in- 
tended conclusiveness as the basis of a restriction on the court. 

In Cramer v. Arthur, 102 U.S. 612 (1881) a suit was brought against 
the collector of Customs at the Port of New York alleging that the 
collector had overestimated the value of the invoice currency (the 
Austrian florin) when computing the value of the importation in U.S. 
money, and had therfore taken an excessive amount of duty. The 
Supreme Court held that the plaintiff could not attack the currency 
exchange calculation of the collector because it was done pursuant to 
a proclamation of the value of foreign coin made by the Secretary of 
the Treasury in accordance with a statute which provided that the 
value of standard foreign coins should be estimated once a year by the 
Director of the Mint and proclaimed on January 1, by the Secretary 
of the Treasury. The Supreme Court explained that this procedure 
had replaced prior acts in which Congress itself had set the rate of 
exchange. It characterized the valuation as binding on the collector 
and on importers “‘* * * just as binding as if it had been a permanent 
statute * * * ” (p. 616) It saw utter confusion and uncertainty re- 
sulting if every importer could raise the question of the value of foreign 
money on every invoice. 

In a similar situation involving the value of the Mexican dollar in 
Hadden v. Merrit, 115 US. 25 (1885) the Supreme Court elaborated 
on the earlier discussion. It found that Congress intended an annual 
settlement of currency values. It characterized the ascertainment and 
declaration of currency value as “‘* * * the performance of an execu- 
tive function requiring skill and the exercise of judgment and discre- 
tion, which precludes judicial inquiry into the correctness of the 
decision.”’ (p. 27) 

Finally, in United States v. Klingenberg, 153 U.S. 93 (1894) the 
same issue was discussed in terms of the recently created Board of 
General Appraisers, i.e., that the collector’s action in adopting the 
value of the gold florin proclaimed by the Secretary of the Treasury 
was conclusive and therefore was not subject to examination by the 
Board of General Appraisers. 
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The foreign currency proclamation can be distinguished on numerous 
grounds from the underlying investigations in antidumping or counter- 
vailing duty matters. It was a direct replacement for a specific con- 
gressional proclamation of the rate; it was done only once a year (or 
quarterly in later years) ; it was a general determination, unrelated to 
specific merchandise or specific importations of merchandise; it was 
certainly not done as part of a process of determining additional 
duties; and it was based on an estimate. 

But the most important distinguishing characteristic of the foreign 
currency proclamation restriction was the less developed structure of 
the judicial “review” of the time. The decision in Klingenberg sets out 
the scope of the proceeding before the Board of General Appraisers 
during that period. Section 14 of the Customs Administrative Act of 
June 10, 1890, provided that the decision of the collector as to the rate 
and amount of duties would be final and conclusive unless a written 
objection was made to the collector, whereupon the matter was 
forwarded to be examined by the board of three general appraisers 
and decided by a majority of them. An appeal was available to the 
circuit court (the district court of the time) and a provision existed for 
the taking of additional evidence for the benefit of the circuit court. 

The 1890 act did not contain the language of section 516 of the 
Tariff Act of 1922 which added the “legality of all orders and findings 
entering into the same” to the description of what administrative 
matters were subject to written objection. Thus, the foreign currency 
restriction, aside from its other distinguishing characteristics, was 
developed in the absence of a statutory expression of the totality of 
the decisions which were being subjected to objection and, by exten- 
sion, to the scrutiny of the courts. It developed in the absence of a 
Federal court with exclusive jurisdiction in customs matters and at a 
time when distinctions between acts of the collector of Customs and 
acts of the Secretary of the Treasury were considered germane.® 

In these respects continued reliance on the Klederg restriction, 
insofar as it is an embodiment of the foreign currency restriction, 
should be questioned. In its origin it was a reflection of a statutory 
structure which has since been substantially modified. See generally, 
Argosy Limited v. Hennigan, 404 F. 2d 14 (CA 5th 1968), in which the 
following perceptive comment is made at page 20: 

* * * (The jurisdiction of the Customs Court is today consider- 
ably more comprehensive than was the jurisdiction of its prede- 
cessor, the United States Board of General Appraisers, in 1892. 


48 It should also be noted that the office of the collector of Customs was abolished and its functions trans- 
ferred to the Secretary of the Treasury in 1965. Reorganization Plan No. 1 of 1965, 30 F.R. 7035, 79 Stat. 
1317, pursuant to Reorganization Act of 1949, 63 Stat. 203, as amended. 
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Its jurisdiction not only is exclusive of other courts, but over 
the years has grown more inclusive whenever matters pertaining 
to the Customs laws have been concerned. [Footnote and citations 
omitted.] 

8. Directed assessment root 

The third root of the Kleberg restriction passes through another 
antidumping case (United States v. Tower & Sons, 14 Ct. Cust. Appls. 
421, 427 T.D. 42058 (1927)), to cases in which importers sought to 
contest the failure of the Secretary of the Treasury to direct a lower 
assessment under paragraph I of section 3 of the Tariff Act of 1921. 
Under that paragraph the collector was forbidden to assess duty on 
less than the entered value unless he was directed to do so by the 
Secretary of the Treasury. The Secretary of the Treasury was em- 
powered to direct such assessments in cases where the importer had 
won a related valuation dispute and had only raised the entered value 
(now sought to be lowered) in a good faith attempt to conform to 
the requirements of the appraiser in the related dispute. In such cases 
it was held that the Secretary of the Treasury’s judgment as to whether 
the facts merited a directed assessment was not reviewable by any 
judicial tribunal. The reason given was that the Secretary of the 
Treasury ‘“‘was vested by Congress with exclusive authority to direct 
that an assessment of duties be made upon an amount less than the 
entered value * * *” and that he was the “tribunal of last resort.”’ 
[Italic in original.] Kurz & Co. v. United States, 13 Ct. Cust. Appls. 
527, 530 T.D. 41395 (1926). 

The point was made even more explicitly in the earlier case of 
Mills & Gibb v. United States, 8 Ct. Cust. Appls. 31, T.D. 37153 (1917), 
when the court stated at page 38: 

graph in question is distinctly denied to the Collector. That 
officer is neither empowered nor permitted to examine or decide 
as to the facts upon which the relief of the importers is made to 
depend * * * [I]t should be remembered in this connection that 
vt is the action or decision of the collector which may be challenged 
by protest, and that this makes up the issue which goes to the board 
for decision, and which may be appealed to this court. 

What we see here then is the insulation of a decision of the Secretary 
of the Treasury from judicial review based on a narrow and technical 
limitation of the right of protest to acts or decisions which were 
exclusively those of the collector. The basis for this restrictive view 
was removed in the Tariff Act of 1921 which, in its expression of what 
could be protested (section 514) added to the previous bare mention 
of the ‘decision of the collector as to the rate and amount of duties 
* * *” the language ‘including the legality of all orders and 
Jindings entering into the same.” [Italic supplied.] 


* +.* Tithe qushority. eranted to the Secretary by the para- 
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In an important comment, the report of the Committee on Ways 
and Means stated that “The jurisdiction of the Board of General 
Appraisers * * * is somewhat enlarged by allowing the review of 
questions which are now exclusively decided by the Secretary of the 
Treasury.” 

It is clear therefore that the language ‘‘all orders and findings’, 
which continues in the present 19 U.S.C. 1514, is a reminder of the 
withering of the third root of the Kleberg restriction; and an indication 
of the enduring Congressional intention that the entire fabric of the 
duty determination is to be subject to judicial scrutiny.” 


4. The Board of General Appraisers root 


The fourth root of the Kleberg restriction, if it does anything, tends 
to support the conclusion that the exercise of power by the Secretary 
of the Treasury under the Anti-Dumping Act is properly subject to 
judicial scrutiny. In United States v. Central Vermont Railway Co., 
17 C.C.P.A. 166, T.D. 43474 (1929) the powers conferred on the 
Secretary were referred to as “ministerial only” (p. 174) and as calling 
for the exercise of ‘no discretion except in methods, and are fact- 
finding only.’’ The court concluded that the legality of the dumping 
order could be litigated in a reappraisement proceeding. The issue in 
that case was simply whether the dumping order could be signed by 
an Assistant Secretary but the reasoning of the decision was that “any 
question affecting the appraisement, either as to its amount or legality, 
is properly before the Customs Court on review.” (p. 175) 

The search for a clear principle of broad application or lasting 
validity, at the core of the Kleberg restriction, ends without success. 
In fact, the impression grows that the restriction is honored more from 
lack of detailed examination than from its enduring validity. It now 
seems that the more basic, and dominant principle at work in both the 
historical and recent past of this court is a tendency towards complete- 
ness and uniformity of the system of justice in customs matters. At 
the very least, restricting conceptions which may have been carried 
forward unquestioningly need to be reexamined thoroughly to consider 
their validity in light of the present state of the law. 


44 Report of the Committee on Ways and Means to accompany H.R. 7456, 671h Congress, Ist sess., H. Rept. 
No. 248, p. 26. 

45 The devastating dissent of Judge De Vries in Mill & Gibb v. United States, contains, at p. 51, a notable 
statement of basic principles. 

“The grant of power in the board upon protest to determine the correct amount of duties upon importation 
ig without limitation. The act nowhere says that when an illegal amount levied is due to the Secretary’s man- 
date, or any other excepting cause, the board is without jurisdiction, but the grant of power in the board is 
unlimited, whatever the cause or whoever causes an illegal amount of duties to be levied. 

Upon due protest, challenging the amount of duty levied, the determination of the legal duty carries with 
it the power of inquiry and decision by. the board as to all legal performances the result of which entered into and 
affected the amount of duties levied and covered by the protest.” [First Italic in original; remainder supplied.] 
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This court either has jurisdiction of an action or it does not. When 
it does have jurisdiction the statutory scheme clearly provided for 
the trial of all relevant issues without distinction between them. The 
issue of whether basic statutory guiding principles have been properly 
followed or applied is of fundamental relevance to any action and 
uniquely within the traditional competence of the courts to decide. 
This issue may arise in any action within the subject matter jurisdic- 
tion of this court and, when it does, it should be fully tried unless 
there is a specific statutory limitation to the contrary. 


V. Tue SUWANNEE STEAMSHIP CASES 


Defendant has also cited the cases of Suwannee Steamship v. United 
States, 70 Cust. Ct. 327, C.R.D. 73-3 (1973) and Same v. Same, 
79 Cust. Ct. C.D. 4708, 435 F. Supp. 389 (1977), as representing the 
application of principles of relatively narrow judicial review of admin- 
istrative actions to issues in this court. In Suwannee I the court 
decided that it had subject matter jurisdiction of an action brought 
to challenge the refusal of the Secretary of the Treasury to remit 
duties on ship repairs.** In Suwannee II it decided the action based 
on a standard of whether the Secretary of the Treasury’s interpreta- 
tion of the statutory standards governing the remission was ‘in 
accordance with the law” and whether his findings as to the underlying 
facts were unreasonable, arbitrary, capricious, or an abuse of discretion. 

In the view of this opinion the reliance in Suwannee I and IJ on 
principles of general administrative law as the basis of subject matter 
jurisdiction was misplaced. 

In Suwannee I the obstacle to jurisdiction was mistakenly per- 
ceived as being the discretionary nature of the decision to remit the 
duties. The actual statutory language stated that if the owner or 
master of the vessel furnished ‘‘good and sufficient evidence” that 
the repairs were compelled by ‘‘stress or weather or other casualty” 
then the Secretary of the Treasury was “authorized” to remit or 
refund the duties. 

This provision for the benefit of vessels forced to make emergency 
repairs outside the United States was not a grant of discretion to the 
Secretary of the Treasury.” In reality, the obstacle to jurisdiction 


4 Act of Aug. 8, 1953, ch. 397,sec. 11(¢), 67 Stat. 515 (current version at 10 U.S.C. 1466 (1971). 

The proper approach to statutory provisions such as this, was stated by the Supreme Court in Super- 
visors Rock Island Co. v. United States ex rel State Bank, 71 U.S. 435, 446, 447 (1867). 

The conclusion to be deduced from the authorities is, that where power is given to public officers, in the 
language of the act before us, or in equivalent language—whenever the public interest or individual rights 
call for its exercise—the language used, though permissive in form, is in fact peremptory. What they are em- 
powered to do for a third person the law requires shall be done, The power is given, not for their benefit, 
but for his. It is placed with the depositary to meet the demands of right and to prevent a failure of justice. 
It is given as a remedy to those entitled to invoke its aid, and who would otherwise be remediless. 

In all such cases it is held that the intent of the legislature, which is the test, was not to devolve a meré 
discretion, but to impose ‘a positive and absolute duty.” 
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had nothing to do with discretion. It was the immunity of the Secre- 
tary of the Treasury’s decision from protest under the statutes which 
had previously insulated the remission issue from determination by 
the court. Waterman Steamship Corp. v. United States, 30 CCPA 119, 
125, C.A.D. 223 (1942). That immunity came about from a holding 
that the collectors of customs did not have the power to review issues 
“the final determination of which was conferred by the Congress 
exclusively upon the Secretary of the Treasury.” Waterman Steamship 
Corp. v. United States, supra, page 125. Since the Secretary of the 
Treasury’s decision could not be examined in an administrative pro- 
test review it followed that it could not be within the subject matter 
jurisdiction of a court limited to subject matters which could be pro- 
tested. This reasoning was similar to the outmoded analysis contained 
in the directed assessment cases such as Mill & Gibbs, supra, and, in 
fact, Mill & Gibbs was one of the cases on which Waterman relied. 

In Suwannee I the supposed obstacle of discretion was overcome by 
the resort to principles of judicial review of agency action in general 
and discretionary action in particular. The result was an apparent 
expansion of jurisdiction but at the expense of a complete scope of 
review and at the even greater cost of fostering a misconception that 
the court functioned in a framework of conventional administrative 
law. 

In reality, the source of this court’s subject matter jurisdiction in 
the case of duty assessments is not a general supervisory role which 
it plays in Customs matters under general principles of judicial review 
of administrative action. The subject matter originates from a fixed 
range of acts and subjects named in 19 U.S.C. 1514. Since the artificial 
distinction between acts of the Secretary of the Treasury and acts of 
his subordinates no longer exists in matters of duty imposition, the 
obstacle perceived in the Waterman case no longer exists. 

The remission of ship repair duties is a matter whose finality is 
made subject to a process of administrative review by 19 U.S.C. 1514. 
It would be subject to complete examination in the subsequent trial of 
an action brought in this court to contest the failure to provide relief 
in that administrative process. If the refusal to remit duties was not 
protestable under section 1514 then no extraneous considerations such 
as the Administrative Procedure Act, or general rules of judicial 
review, could mold it into a form that could be protested. The court 
would simply not have subject matter jurisdiction. 

Section 1514 is the filter through which a dispute challenging an 
assessment of duty must pass. This filter does not expand or contract 
in accordance with general principles of administrative law. It simply 
defines the “subject matter” jurisdiction of the court. Thus, under 
this analysis the matter of remission would fall within the jurisdiction 
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of the court as the decision of the appropriate Customs officer as to 
the amount of duties chargeable or as an order or finding entering 
into the decision of the appropriate Customs officer. 

Once through the filter of section 1514, there are no limitations on 
the depth with which a particular issue may be explored so the stand- 
ard of decision to be applied to the issue of remission, if it reached the 
court, would be whether or not the law and the facts required the 
remission. 

At that stage the ‘discretion’ of the Secretary of the Treasury 
which concerned the court in Suwannee J would be no greater a bar to 
the scrutiny of the court than the ‘discretion” of the appropriate 
Customs official in choosing a classification or a valuation. Whatever 
implications might flow from the exercise of administrative authority 
are superseded by the specific subjection of the issues ultimately 
raised to determination in an independent court action. 

In sum, the Suwannee cases asserted subject matter jurisdiction on 
a broad premise of administrative law which carried with it a narrow 
scope of review. Jurisdiction in this court must be premised on its own 
particular and explicit statutory authority. However, once a matter 
falls within the statutory authority it is tried in an entirely un- 
restricted manner. It logically follows that when the issue of the 
existence of a bounty or grant arises in an action challenging the im- 
position of countervailing duty all related questions of fact and law 
are subject to judicial scrutiny. 


VI. Tas Jupic1aL NATURE OF THE ISSUE 


Defendant also attempts to characterize a determination of the 
existence of a bounty or grant as an issue involving the exercise of 
judgement in the area of foreign trade policy. Defendant quotes the 
remark in United States v. Hammond Lead Products, Inc., 58 CCPA 
129, C.A.D. 1017, 440 F. 2d 1024 (1971), cert. den. 404 U.S. 1005 
(1971) that such a determination ‘necessarily involves judgment in 
the political, legislative or policy spheres.’’ However, that remark was 
made in support of a conclusion that there was no judicial “review” 
of determinations by the Secretary of the Treasury that ‘‘no’”’ bounty 
or grant was being bestowed, The above conclusion prompted Con- 
gress to provide an action to contest that ‘negative’ determina- 
tion. See, 28 U.S.C. 2632(a) (3).48 See also, Senate Finance Committee 


® Act of Jan. 3, 1975, Public Law 93-618, title ITT, ch. 2, sec. 321(f)(3), 88 Stat. 2048. 

The nature of the civil action to contest the determination by the Secretary of the Treasury that a bounty 
or grant is “not” being bestowed, must be discussed, lest by its closer superficial resemblance to a direct 
review of an administrative proceeding, its trial be mistakenly considered narrower than the trial of this civil 
action under sec. 2632(a). It suffices to point out that this was also made a “civil action” to “contest” and 
the legislative history makes it clear that it was intended as a replica of the action already provided for 
the benefit of the importer. 
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report (S. Rept. No. 92-1221, 92d Cong., 2d sess. 8 (1972). In so doing, 
Congress implicitly expressed the view that the ‘‘final’’ determination 
of the existence or nonexistence of a bounty or grant was wholly a 
judicial matter. 

This court rejects any suggestion that the final judgments required 
in such a matter are other than judicial or that some sort of judicial 
abstention is appropriate. The proposition is insupportable and incon- 
sistent with the countervailing duty statute, which expresses a fixed 
legislative standard for the assessment of the additional duties. For 
this court, the judicial function in the determination of whether a 
bounty or grant has been bestowed is the same as that required in the 
determination of any other statutory condition or term, such as 
“export value” or “chief use.”’ 

If there are fine points of economics involved in the ascertainment of 
the facts of a particular financial arrangement, then the matter is 
tried in the same manner as cases involving fine points of any area of 
specialized knowledge. The parties to the dispute before the court may 
support their contentions with appropriate evidence including expert 
opinion and authority. 

This court’s “expertise’”’ in questions of classification or valuation 
(fields in which defendant apparently has no qualms as to the com- 
pleteness of the court’s scrutiny) is not derived from specialized 
knowledge of particular subjects such as engineering or chemistry or 
medicine. Its expertise is in the interpretation and application of the 
statutory and legal principles of Customs law. This is precisely what 
is involved in the question of the existence of a bounty or grant, no 
more and no less. Moreover, since the determination of the existence 
of a bounty or grant may very well involve the interpretation of foreign 
law, this would be a matter particularly within the competence of 
courts as well. 

Judicial decisions interpreting and applying legislative language may 
have implications in many other spheres. This is a normal consequence 
of judicial decisions in any matter. However, the consequences of a court 
decision should not be confused with the judicial method of reaching a 
decision. The determination of the issue of existence of a bounty or 
grant within the meaning of the statute has always been reached by 
accepted and traditional judicial methods. For the court to utilize 
standards of judgment from any sphere other than those normally 
applied in judicial proceedings, would be unnecessary and improper. 

Defendants additional argument that the administrative investiga- 
tion is rendered useless if this court can try all issues of fact is ngenu- 
ous. It is obvious that administrative finality and efficiency must yield 
to more basic considerations of legality and conformity to principles 
established by Congress. 
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VII. Summary 


Defendant’s insistence on a restricted scope of trial in this counter- 
vailing duty action is without support. An unrestricted trial of all is- 
sues of fact and law is mandated by the plain legislative intent of the 
revelvant statutes and is supported by the relevant case law. In 
addition, an unrestricted trial is the only proceeding consistent with 
the recent as well as remote history of the action, and is the only guar- 
antee of the protection of constitutional rights in the area of tariff 
disputes. 

The existence of a distinct and exclusive statutory action provided 
for by Congress precludes the application of general principles of 
judicial review of administrative actions. The action is brought to 
obtain the relief denied on the administrative level and requires the 
determination of all relevant issues in the court proceeding. 

Restrictions expressed with regard to the court’s power to try other 
issues have been found to be of questionable validity in light of the 
controlling considerations governing actions in this court and, in any 
event, are without application to the action involved herein. 

The distortion of the motion for summary judgment, brought about 
by the intensive emphasis on the asserted restrictions on the court’s 
power to try all the issues, requires that it be denied. 


VU. Tur Furtuer Conpuct or Tuts Action 

The implications of this opinion for the further conduct of this action 
are as follows: 

The parties may utilize all relevant evidence regarding the issue of 
the existence of a bounty or grant without regard to whether or not 
the evidence was part of the administrative investigation. 

The absence or presence of due process of law at the administrative 
level has no bearing on this action since the court is not judging the 
investigative proceeding or the resulting order but is itself trying the 
issue of the existence of a bounty or grant in an independent action. 
This court proceeding satisfies the requirements of due process of law 
in this area. On the administrative level, conformity to the adminis- 
trative procedure set out in the statute is sufficient to satisfy the re- 
quirements of the law. 

The claim by plaintiff that the assessment of duty was improperly 
influenced remains relevant since proof of such improper influence 
would be proof that the assessment was predicated on, or tainted by, 
considerations not named in the statute or permitted by law. This 
would be relevant to judging the correctness of the assessment of 
countervailing duty which is, of course, the principal issue in the case. 

For the reasons expressed herein, defendant’s motion for summary 
judgment is denied. 
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International 
Trade Commission Notices 


Investigations by the U.S. International Trade Commission 
DEPARTMENT OF THE TREASURY 


The appended notices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information of 
Customs Officers and others concerned. 

R. E. CuHasen, 


Commissioner of Customs. 


In the Matter of | 
Cerrarn Arracue Cases} 


Investigation No. 337-TA-49 


Notice of Commission Determination 


Upon consideration of the presiding officer’s recommended deter- 
mination and the record in this proceeding, the Commission has 
determined that no violation of section 337 of the Tariff Act of 1930, 
as amended, exists. Vice Chairman Alberger determined that the 
investigation should be declared more complicated and remanded to 
the presiding officer for further proceedings to permit the parties to 
augment the record on the issue of violation and the presiding officer 
should be required to file a recommended determination within 90 days. 

Any party wishing to petition for reconsideration must do so within 
14 days of service of the Commission determination. Such petitions 
must be in accord with section 210.56 of the Commission rules (19 
CFR 210.56). Any person adversely affected by a final Commission 
determination may appeal such determination to the U.S. Court of 
Customs and Patent Appeals. 

Copies of the Commission determination, order, and opinions 
(USITC publication 955, Mar. 1979) are available to the public during 
official working hours at the Office of the Secretary, U.S. International 
Trade Commission, 701 E Street NW., Washington, D.C. 20436; tele- 
phone 202-523-0161. Notice of the institution of the Commission’s 

66 
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investigation was published in the Federal Register of March 7, 1978 
(43 F.R. 9379). 
By order of the Commission. 
Issued: March 7, 1979. 
Kennetu R. Mason, 
Secretary. 


[AA1921-197] 
Carbon Steel Plate from Taiwan 
Notice of investigation and hearing 


Having received advice from the Department of the Treasury on 
February 12, 1979, that carbon steel plate from Taiwan produced by 
China Steel Corp. is being, or is likely to be, sold at less than fair 
value, the U.S. International Trade Commission, on February 26, 
1979, instituted investigation No. AA1921-197 under section 201 (a) 
of the Anti-Dumping Act, 1921, as amended (19 U.S.C. 160(a)), to 
determine whether an industry in the United States is being or is 
likely to be injured, or is prevented from being established, by reason 
of the importation of such merchandise into the United States. For the 
purposes of its determination concerning sales at less than fair value, 
the Treasury Department defined carbon steel plate as hot-rolled 
carbon steel plate, not coated or plated with metal and not clad, 
other than black plate, not alloyed, and other than in coils, as pro- 
vided for in item 608.8415 of the Tariff Schedules of the United States 
Annotated. 

Hearing.—A public hearing in connection with the investigation 
will be held on Tuesday, April 3, 1979, in the Commission’s hearing 
room, U.S. International Trade Commission Building, 701 E Street 
NW., Washington, D.C. 20436, beginning at 10 a.m., e.s.t. Requests 
to appear at the public hearing should be filed with the Secretary of 
the Commission, in writing not later than noon, Wednesday, March 
28, 1979. 

A prehearing conference in connection with this investigation will be 
held in Washington, D.C., at 10 a.m., e.s.t., on Thursday, March 22, 
1979, in room 117, U.S. International Trade Commission Building, 
701 E. Street NW. 

By order of the Commission, 

Issued: February 27, 1979. 

Kennetu R. Mason, 
Secretary. 





INTERNATIONAL TRADE COMMISSION NOTICES 
(AA1921-198, AA1921-199, and AA1921-200) 
Sugar From Belgium, France, and West Germany 
Notice of investigations and hearing 


The U.S. International Trade Commission (Commission) received 
advice from the Department of the Treasury (Treasury) on Feb- 
ruary 16, 1979, that sugar from Belgium, France, and West Germany, 
provided for in item numbers 155.20 and 155.30 of the Tariff Schedules 
of the United States, is being, or is likely to be, sold at less than fair 
value within the meaning of the Antidumping Act, 1921. Accordingly, 
the Commission on March 1, 1979, instituted investigations Nos. 
AA1921-198, AA1921-199, and AA1921-—200, under section 201(a) of 
the act, to determine whether an industry in the United States is 
being or is likely to be injured, or is prevented from being established, 
by reason of the importation of such merchandise into the United 
States. 

Hearing.—A public hearing in connection with the investigations 
will be held in Miami, Fla., on Tuesday, April 10, 1979, at 10 a.m., 
e.s.t., at a location to be announced. All parties will be given an 
opportunity to be present, to produce evidence, and to be heard at 
such hearing. Requests to appear at the public hearing should be 
received in writing in the office of the Secretary to the Commission, 
U.S. International Trade Commission Building, 701 E Street NW., 
Washington, D.C., not later than noon, Thursday, April 5, 1979. 

Written statements——Interested parties may submit statements in 
writing in lieu of, and in addition to, appearance at the public hearing. 
A signed original and nineteen true copies of such statements should 
be submitted. To be assured of their being given due consideration 
by the Commission, such statements should be received not later 
than Friday, April 20, 1979. 

By order of the Commission. 

Issued: March 2, 1979. 

Kernnetu R. Mason, 
Secretary. 


[AA1921-201] 
Rayon Staple Fiber from Italy 


Notice of investigation and hearing 


Having received advice from the Department of the Treasury on 
February 22, 1979, that viscose rayon staple fiber from Italy is being, 
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or is likely to be, sold at less than fair value, the U.S. International 
Trade Commission on March 7, 1979, instituted investigation No. 
AA1921-201 under section 201(a) of the Anti-Dumping Act, 1921, as 
amended (19 U.S.C. 160(a)), to determine whether an industry in the 
United States is being, or is likely to be injured, or is prevented from 
being established, by reason of the importation of such merchandise 
into the United States. 

Hearing.—-A public hearing in connection with the investigation will 
be held on Thursday, April 5, 1979, in the Commission’s Hearing 
Room, U.S. International Trade Commission Building, 701 E St. NW., 
Washington, D.C. 20436, beginning at 10 a.m., e.s.t. All persons shall 
have the right to appear in person or by counsel, to present evidence 
and to be heard. Requests to appear at the public hearing, or to in- 
tervene under the provisions of section 201(d) of the Anti-Dumping 
Act, 1921, shall be filed with the Secretary of the Commission, in 
writing, not later than noon, Friday, March 30, 1979. 

By order of the Commission. 

Issued: March 7, 1979 

KENNETH R. Mason, 
Secretary. 
In the Matter of 
ALTERNATING PREssURE Paps 


Investigation No. 337-TA-48 


Notict or TERMINATION 
Background 


The U.S. International Trade Commission, acting under the 
authority of section 337 of the Tariff Act of 1930 (19 U.S.C. 1337), 
instituted this investigation on February 17, 1978, on the basis of a 
complaint filed by Gaymar Industries, Inc., and Medisearch PR, Inc. 
(complainants). Named as respondents in the Commission’s notice of 
investigation were Flowtron Aire, Ltd., and the Huntleigh Group, Inc. 
(respondents). The notice of investigation listed the unfair practice 
allegedly engaged in by respondents as (1) the importation of alter- 
nating pressure pads which were allegedly covered by claims 1 and 
3-6 of U.S. Letters Patent 3,701,173 (the ’173 patent) and (2) the 
alleged unfair use of promotional and advertising material pertaining 
to alternating pressure pads (43 F.R. 7483, Feb. 23, 1978). 

On August 7, 1978, complainants filed, pursuant to section 210.51 
of the Commission’s Rules of Practice and Procedure (19 CFR 
210.51), a motion to terminate this investigation as to all issues and 
with respect to all respondents. 
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The motion to terminate is based on the discovery by respondents 
of a prior West German patent reference, which was previously un- 
known to the parties. Complainants stated that this prior art was not 
before the patent examiner while the above patent was pending, and 
that the discovery of the West German patent reference places in 
question the validity of one or more of the claims in the patent. 
Complainants also stated in their motion to terminate that respondents 
have withdrawn the promotional literature from circulation and that 
prior activities connected therewith were de minimis. Complainants 
indicated an intention to surrender the patent and to file a reissue 
application with the Patent and Trademark Office, which complainants 
subsequently did. On August 18, 1978, complainants filed a supple- 
mental memorandum containing a settlement agreement whereby 
complainants agreed not to assert the patent claims against respond- 
ents or those in privity with respondents (settlement agreement). 

The presiding officer, acting in accordance with sections 210.51(c) 
and 210.53 of the Commission Rules (19 CFR 210.51(c) and 210.53), 
concluded that (1) the issue of the promotional literature published 
by respondents is now moot owing to respondents’ discontinuing 
distribution of such literature, and (2) because complainants have 
voluntarily moved to terminate the investigation and have entered 
into a settlement agreement with respondents, there is no present 
violation of section 337. The presiding officer recommended that the 
Commission (1) determine that there is no present violation of section 
337 in the importation or sale of alternating pressure pads, and (2) 
terminate the investigation as to all issues and parties, contingent 
upon complainants’ filing with the Commission a copy of their reissue 
application with proof of filing with the Patent and Trademark Office. 
The copy of the reissue application with proof of filing has been prop- 
erly filed with the Commission. Copies of the presiding officer’s 
recommended determination may be obtained by contacting the Office 
of the Secretary to the Commission, 701 E Street NW., Washington, 
D.C. 20436, telephone 202-523-0161. 

The Commission, in considering the recommended determination, 
invited public comment on whether there are any potential adverse 
effects of this settlement agreement on the public interest, and more 
specifically, whether the agreement is anticompetitive (44 F.R. 3790, 
Jan. 18, 1979). The presently active parties to the investigation, 
including the investigative attorney, submitted comments to the 
effect that the settlement agreement is not anticompetitive and that 
it will have no adverse effect on the public interest. No other comments 
were received. 
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Commission order } 


Having considered complainants’ motion to terminate this inves- 
tigation, the recommended determination of the presiding officer, the 
subsequent submissions related to the public interest, and the entire 
administrative record, the Commission grants complainants’ motion 
to terminate and hereby terminates this investigation. The Commis- 
sion terminates this investigation since the respondents have ceased 
distributing allegedly unfair promotional and advertising material, 
and the complainant has agreed not to assert the claims of the 7173 
patent against the respondents. It is further ordered that the Secre- 
tary to the Commission file a copy of this notice with the Patent 
and Trademark Office. 


Discussion 


It has been Commission practice in investigations under section 
337 of the Tariff Act of 1930, when settlement agreements or other 
agreements are entered into among the parties, to make a deter- 
mination of no present violation in light of the language of section 
337(c) and Commission rule 210.53.” This practice has been adopted 
by the Commission because section 337(c) provides that the Commis- 


1 Commissioner Moore in voting to terminate this investigation determines that there is no violation of 
sec. 337 of the Tariff Act of 1930, as amended. In this case, he observes that the complainants moved to 
terminate after respondents submitted information relating to a prior patent which placed the validity of 
complainants’ patent in question and that it is doubtful whether the so-called settlement agreement is 
binding on the parties. 

Commissioner Moore agrees with the recommendation of the presiding officer that (1) there is no present 
violation of sec. 337 in connection with the importation of alternating pressure pads or in their sale in the 
United States and (2) the investigation should be terminated. (See footnote 3, p. 5, quoting an opinion in a 
case similar to this which the CCPA affirmed in Rohm & Haas Co. v. International Trade Commission, 554 
F. 2d 462). 

It is Commissioner Moore’s view that the Commission’s statutory obligations, and particularly the 
public interest requirements set forth in Subsection (b)(2) of Section 337 of the Tariff Act of 1930 outweigh 
any blind adherence to the Administrative Procedure Act which is a procedural law designed to make 
certain that parties to an administrative proceeding have their rights protected. 

Since this document is a Commission notice in a specific case, Commissioner Moore believes it may not 
be the proper place to develop each and every reason why conforming to the Administrative Procedure 
Act requires the Commission to ignore the clear mandate of sec. 337 that: ‘“The Commission shall deter- 
mine with respect to each investigation conducted by it under this section, whether or not there is a viola- 
tion of this section’. 

However, Commissioner Moore takes particular exception to the charge by the majority that such com- 
pliance with sec. 337 in settlement cases will cause more expense to the government and to the parties. 

Further, Commissioner Moore observes that only in rare instances since its enactment has the Com- 
mission failed to make a determination on the issue of violation in sec. 337 cases and that neither the language 
of sec. 337(c) nor Commission’s rule 210.53 admonishes the Commission not to do so. Therefore, he suggests 
if the majority wishes to distort the clear intent of the Congress in terms of a general rule, as expressed in 
this case, that it do so specifically by incorporating such language into the Commission’s Rules of Practice 
and Procedure. 

2 Dot Matrix Impact Printers, Investigation No. 337-TA-32, decided Dec. 8, 1977, Certain Numerically 
Controlled Machining Centers and Components Thereof, Investigation No. 337-TA-34,decided Feb. 6, 1978. 
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sion is to determine in each investigation whether there is or is not 
a violation of section 337. 

We are of the opinion now, however, that a distinction should be 
drawn between settlements entered into by the parties and other 
kinds of termination prior to a hearing, so that in the case of setitle- 
ments, only an order of termination is required, and no finding as 
to the issue of violation is necessary. 

The Administrative Procedure Act, which is incorporated in section 
337(c) of the Tariff Act of 1930, as amended, provides in subsection 
5 that agencies must ‘“‘yive all interested parties opportunity” to 
settle cases. The provision relating to a determination on the issue 
of violation contained in section 337(c) is not intended to and in our 
opinion does not negate the provisions of the Administrative Procedure 
Act allowing for settlement of agency cases. 

A finding respecting violation is, in our view, inconsistent with a 
settlement of a case, since settlement is a means plainly designed to 
avoid the necessity (and expense to the government and parties) of 
a determination on matters no longer in issue before the agency. 
Therefore a determination on the issue of violation is not necessary 
in this case where the parties have entered into a settlement agreement. 

By order of the Commission. 

Kenneto R. Mason, 
Secretary. 


Issued: February 23, 1979. 


8In Bismuth Molybdate Catalysts, Investigation No. 337-TA-20 (Notice of Termination, Oct. 15, 1976)* 
Commissioners Moore and Bedell held that a determination was required in that case where complainant 
had filed a motion to dismiss the complaint. Chairman (then Commissioner) Parker held that no deter- 
mination of violation is required where a complainant voluntarily moves to dismiss its own complaint. 

4 Sec. 554(c) of the Administrative Procedure Act (5 U.S.C. 554(d)) provides, in part: 

The agency shall give all interested parties opportunity for— 
(1) the submission and consideration of * * * offers of settlement * * * when time, the nature of 
the proceeding, and the public interest permit; * * * 
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US. Customs Service 


Treasury Decisions: T.D. No. 
Bonds: air carrier blanket bonds; Customs Form 7605_._._______ 79-83 
Cancellation of customhouse broker’s license 79-85 
Restriction on entry: 

Cotton and manmade fiber textile products manufactured in 
the Repbulic of China 
Cotton, Wool, and manmade fiber textile products manufac- 
tured in Indies 252.22 22 > Soro Fe 612 902 ft a_i et 
Synopses of drawback decisions: 
Computer; systems. _ 2223. 8 Se SS OE ee Lee 79-84-A 
Roofing and siding, galvanized corrugated 79-84-B 
Drills, blast hole, rotary well and cable well 79-84—C 
Resin, modified phenolic 79-84—D 
Pineapple juice, canned single strength 79-84-E 
ants... 32.55 Se Be ne eee ae OE A 79-84-F 
Grass*trimmers,) flexible-line_-.=. 252.022: Ui 26 8 79-84-G 
79-84-H 
79-84-I1 
Time management device HP-ol 79-84-J 
N-butyryl-p-aminophenol 79-84-K 
Smoke detectors____ == =... oes es a 79-84-L 
Aluminum ingots, pigs, tees, sows, billets and slabs___.___._.__ 79-84-M 
Textile winding machines 79-84-N 
Sodium cefoxitin 79-84-—O 
Gigarettes’ 226 cs <. 5... 5 Se a UL ee, 79-84-P 
Cirénits, integrated 2.2. Snes ee be eh ee Gs 79-84-Q 
Skis, snow 79-84-R 
Engines, diesel 79-84-S 
Fire trucks 79-84-T 
Polystyrene 79-84-U 
Mining machinery 79-84-V 
Generators, electrical (assembled with rotor or losse rotors)_. 79-84-W 
Turbine asemblies, combustion 79-84-X 
Disposers, food waste 
Clothing, industrial work 


Customs Coutt 


Additional duty, assessment of; bounty or grant, C.R.D. 79-6 
Administrative: 
Action; judicial review, C.R.D. 79-6 
Refusal to grant relief contested; civil action, C.R.D. 79-6 
Review, C.R.D. 79-6 
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Antidumping, C.R.D. 79-6 
Bounty or grant: 


Additional duty, assessment of, C.R.D. 79-6 
Customs Court, scope of trial, C.R.D. 79-6 


Civil action; administrative refusal to grant relief contested, C.R.D. 79-6 
Construction: 


Administrative Procedure Act (5 U.S.C. §§ 551, et seg.), C.R.D. 79-6 
Antidumping Act of 1921, C.R.D. 79-6 
Antidumping Act of 1930, C.R.D. 79-6 
Civil Rights Act of 1964, sec. 717(c), C.R.D. 79-6 
Yustoms Administrative Act of June 10, 1890, sec. 14, C.R.D. 79-6 
Customs Courts Act of 1970, P.L. 91-271, C.R.D. 79-6 
Equal Employment Opportunity Act of 1972 (42 U.S.C. §§ 2200(c)-16(c)), 
C.R.D. 79-6 
Public Law: 
91-271, title I, sec. 113, 84 Stat. 279, C.R.D. 79-6 
93-618, title III, ch. 2, sees.: 
321(f) (3), 88 Stat. 2048, C.R.D. 79-6 
331(a), 88 Stat. 2049, C.R.D. 79-6 
Tariff Act of 1897, ch. 11, sec. 5, C.R.D. 79-6 
Tariff Act of 1922, title III, sec. 315, C.R.D. 79-6 
Tariff Act of 1930: 
Sec. 303, C.R.D. 79-6 
Sec. 336, C.R.D. 79-6 
See. 515 (prior to 1970), C.R.D. 79-6 
U.S. Code: 
Title 5: 
Sees. 551 et seg., C.R.D. 79-6 
See. 706, C.R.D. 79-6 
Title 10, sec. 1466, C.R.D. 79-6 
Title 15, sec. 21(a), C.R.D. 79-6 
Title 19: 
Secs. 160 et seqg., C.R.D. 79-6 
Sec. 1303, C.R.D. 79-6 
Sec. 1336, C.R.D. 79-6 
See. 1514, C.R.D. 79-6 
Sec. 1514(a), C.R.D. 79-6 
Title 26: 
Sec. 6213, C.R.D. 79-6 
See. 7422, C.R.D. 79-6 
Title 28: 
See. 253, C.R.D. 7 
Sec. 255, C.R.D. 7 
Sec. 256, C.R.D. 7 
See. 1840, C.R.D. 79-6 
Sec. 1346, C.R.D. 79-6 
See. 1582, C.R.D. 79-6 
Sec. 1583 (repealed), C.R.D. 79-6 
Sec. 2632, C.R.D. 79-6 
Sec. 2632(a), C.R.D. 79-6 
Sec. 2632(a) (3), C.R.D. 79-6 
See. 2637, C.R.D. 79-6 


9-6 
9-6 
9-6 
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Title 42, sees. 2200(c)-16(c), C.R.D. 79-6 
Wunderlich Act, 68 Stat. 81, C.R.D. 79-6 
Countervailing: 
Duties: 
History of litigation, C.R.D. 79-6 
Tires, C.R.D. 79-6 
Duty: 
Action; motion for summary judgment denied, C.R.D. 79-6 
Administrative assessment of, C.R.D. 79-6 
Secretary of the Treasury, no discretion in ordering assessment of addi- 
tional duties, C.R.D. 79-6 
Customs Court: 
History of, C.R.D. 79-6 
Jurisdiction, C.R.D. 79-6 
Power to decide issues of fact and law, C.R.D. 79-6 
Powers of, C.R.D. 79-6 
Scope: 
Of authority, C.R.D. 79-6 
Of judicial review, C.R.D. 79-6 
Of trial, C.R.D. 79-6 
Of trial; bounty or grant, C.R.D. 79-6 
Definition: 
Civil action, C.R.D. 79-6 
“Contest the denial of a protest”’, C.R.D. 79-6 
Flexible tariff; presidential discretion in proclaiming tariff modification, C.R.D. 
79-6 
Judicial review; administrative action, C.R.D. 79-6 
Jurisdiction; Customs Court, C.R.D. 79-6 
Legislative history: 
H.R. Report: 
No. 2348, 84th Cong., 2d Sess. (1956), p. 2, C.R.D. 79-6 
No. 91-1067, 91st Cong., 2d Sess. (1970), p. 12, C.R.D. 79-6 
Report of the Committee on Ways and Means to accompany H.R. 7456, 
67th Cong., lst Sess., H.R. Report No. 248, p. 26, C.R.D. 79-6 
Senate Finance Committee Report (Senate Report No. 92-1221, 92d Cong., 
2d Sess. (1972), p: 8), C.R.D. 79-6 
Senate Report: 
No. 91-576, 91st Cong., Ist Sess. (1969), p. 13, C.D.R. 79-6 
No. 91-1067, 91st Cong., 2d Sess. (1970), p. 3, C.R.D. 79-6 
[1956] U.S. Code Cong. & Ad. News, vol. 2, pp. 3122, 3123, C.R.D. 79-6 
Motion for summary judgment denied; countervailing duty action, C.R.D. 79-6 
Presidential discretion in proclaiming tariff modification; flexible tariff, C.R.D. 
79-6 
Power to decide issues of fact and law; Customs Court, C.R.D. 79-6 
Scope: 
Of authority; Customs Court, C.R.D. 79-6 
Of judicial review; Customs Court, C.R.D. 79-6 
Of trial; Customs Court, C.R.D. 79-6 
Secretary of the Treasury, no discretion in ordering assessment of additional 
duties; countervailing duty, C.R.D. 79-6 
Tires; countervailing duties, C.R.D. 79-6 
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Treatises and related publications; Lombardi, The United States Customs Court— 
A History of Its Origin and Evolution (1976), C.R.D. 79-6 
Words and phrases: 
Civil action, C.R.D. 79-6 
Contest, C.R.D. 79-6 
“Contest the denial of a protest”’, C.R.D. 79-6 
Review, C.R.D. 79-6 
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